


ease cha 


‘The Green 











BOSTON | 


Aveusr, 1905 





VoL. XVII. lo. 8 














JOHN KISSIG COWEN 


By Hon. Jupson HARMON 


NE of the most interesting and useful 

inquiries about a man who has won dis- 
tinction, is: How do we account for him? 
No man develops great qualities by chance. 
No man gets them by mere inheritance, 
or is wholly the author of his own char- 
acter. Heredity must help or hinder. So 
must the conditions which surround him 
during the period of growth and formation. 
The result, which we call his personality, 
falls then chiefly into his own hands for 
better or for worse. 

When we see a man of undoubted emi- 
nence among a people whose standards are 
high and inflexible and who acknowledge 
rank but never confer it, we like to know 
the beginning and the course of his progress. 
And it is not mere curiosity, for every 
American sets his face toward the same 
promised land. 

What makes our country great is first, the 
choice and vigorous stock of its composite 
people; second, the removal of caste and 
other obstructions to development and their 
teplacement by both opportunity and en- 
couragement of development. So when our 
need comes the man is produced to supply 
it, not springing up as by magic but put 
forth as the slowly matured fruitage of 
generations of wholesome men and women 
who, often all unknown to fame and fortune, 
have been gathering and combining the 
elements of character. 

Mr. Cowen was Scotch-Irish on both 
father’s and mother’s side. From the North 
of Ireland to Pennsylvania, and thence to 
Ohio, was the course of the family. He 
sometimes referred to his father as a black- 
smith, but the fact was that his father, a 
farmer, and merely learned blacksmithing be- 





fore starting to Ohio, because it would be use- 
fulin that then new country. Hetook up and 
cleared the farm among the hills of Holmes 
County, where John was born and reared. 

John had all the advantages which do so 
much for the development of the young in 
our land. His father was not rich and had 
a large family to raise. John had to help 
till the farm, and so developed the sturdiness 
of body and mind, which, with an upright 
nature, was his only inheritance, actual or 
prospective. Neither idleness nor ease 
spread its temptations before him. Attend- 
ing the public school two miles away in- 
volved hardship, so its advantages came too 
dear to be neglected. When the love of 
knowledge thus awakened led him to the 
Academy at Fredericktown, he had to earn 
the money to pay his way. He had few 
books, but they were of the kind which 
makes mental fibre. Every day the family 
assembled for worship. Every Sunday found 
them in their pew in the distant church. 
Cardinal Gibbons tells me that Mr. Cowen, 
more than any public man he knew; was 
familiar with the Bible, and gave force and 
dignity to his speech by quotations and il- 
lustrations from it. And he was constant 
to the end in the faith of his fathers. 

So, when by teaching school he was able 
to go to Princeton, he went as an earnest 
seeker after knowledge, with strength and 
steadiness for its pursuit and a wholesome 
nature to select and assimilate it. Pleasure 
and sport were to him only cup-bearers by 
the wayside. His eye was fixed on the 
heights beyond. To him the only fit and 
worthy laurels of a student were those of 
the intellect. He brought to his studies a 
thoughtful disposition, a mind eager for 
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learning, not for mere gratification or adorn- 
ment but for useful power, and a spirit 
fearless to embrace the true and reject the 
false. Enriching his mind from the masters 
of human thought he imitated none because 
he early realized that that way lies medio- 
crity, while one’s own individuality, de- 
veloped, trained and chastened, is his most 
precious possession. And he never spared 
the systematic labor which, whatever one’s 
natural talents, is the price of success. 

It is no wonder that this sound, sincere, 
earnest, and wholly unspoiled young man 
finished his college course with a record 
which, I am told, remains unequaled. 

Many young men who graduate with high 
honors win no more. Either they regard 
as an end what is only a beginning, or they 
have cultivated the memory at the expense 
of the higher faculties, or they lack the 
courage, the energy or the effectiveness re- 
quired to add doing to knowing. They are 
like soldiers who shine on parade but fail 
in battle. 

It was not so with young Cowen. He 
had simply taken his own measure, fitted 
on his armor and learned to use his powers. 
The world was before him, and there only 
lay failure or success. 

But no easy way opened before him. He 
still had to force the door of opportunity. 
Again he was compelled to resort to teaching, 
while he studied law as best he could, until 
he had earned enough to permit him to give 
all his time to it. Finally, he walked a long 
distance to be examined and admitted to 
practice, one of the examiners being our 
late President McKinley, then a young 
lawyer but little older than himself. 

His home county, being purely agricul- 
tural and largely inhabited by Amish people, 
a communal sect who are a law unto them- 
selves, was not an attractive field for a 
young lawyer, so he commenced practice at 
Mansfield, a growing town not far away. 
There his industry and ability were fast 
laying the foundations of success when he 
was called to the work to which he devoted 





his life and by which, with his participation 
in the duties of citizenship among you, he 
made an enduring name. 

Mr. Cowen’s nature is revealed by the 
incident of his removal from Mansfield to 
Baltimore. Men have won admiration by 
their learning and their talents, confidence 
by their integrity and devotion to duty, 
gratitude by benefits conferred. But many 
of these have failed to gain the affection of 
their fellows because their hearts lacked the 
qualities which set others aglow. 

Coke, the greatest common lawyer of his 
race, the champion of liberty and civil 
rights, seems never to have had a single 
friend among men or women. He was 
hostile to royal aggressions because they 
assailed the chartered rights of Englishmen. 
He maintained those rights because they 
were a constitutional heritage. But he 
was bitter and vindictive in the enforcement 
of the law. He had no sympathy for the 
weakness or misfortune of individuals. He 
dealt only with intellectual methods of pre- 
cision. He lacked the trait which shows 
most plainly the touch of the Creator — 
charity. So he died, honored but unloved. 

John Cowen would no doubt have wrought 
out a great career elsewhere, but he owed 
the opportunity for the one he had to a 
college friend. The affection between these 
two reached out and grew across differences 
in wealth, social position and destination 
in life. The big, frank, natural farmer boy 
won the heart of the great railroad presi- 
dent’s son and kept it through all the years 
by the simple and unconscious attraction of 
a broad and noble nature. And so it was, 
throughout his life, with all who came in 
contact with him. Even those his duty 
led him to oppose found no venom in the 
wounds he gave. He had the Celtic fire, 
but it blazed and never smouldered. When 
he made war on what he believed to be 
wrong, he had no malice toward those who 
maintained the wrong. I think this quality 
alone will account for his nomination and 
election to Congress in a district where he 
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did not live, largely by the efforts of men 
he had often vigorously combatted. 

It is given to few mere lawyers to serve 
other generations than their own. They 
can merely keep up the standards and form 
part of the line of transmission. Their 
names and the abstracts of their arguments 
in the reports, and nothing else survives 
the memory of their contemporaries. But 
who would not prefer the warm and tender 
recollection of these, brief as it is since they 
so soon must follow, to some cold though 
more enduring memorial from men to whom 
he is only a name? 

After long and distinguished service as 
head of the Legal Department of the Balti- 
more and Ohio Railroad Company, which 
position he attained at an unusually early 
age, Mr. Cowen became its president. This 
was a tribute to the broadness of his faculties, 
though it was, perhaps, due in a measure 
to the difficulties which already beset the 
company and soon led to the receivership, 
in the conduct of which he achieved such 
striking success. It in no measure detracts 
from the credit due to his associates, great 
as that is, to award him the praise his ac- 
knowledged leadership deserves. 

He devised the plan, which in about three 
years was accomplished, of reorganizing 
that great property and putting it in a 
permanently successful condition. This was 
done without a foreclosure, thus preserving 
the advantages of its original charter from 
Maryland and its rights elsewhere. Se- 
curities amounting to $200,000,000 of un- 
certain value, some of them involved in 
conflict, were transformed into harmonious 
and safe investments. And meanwhile, by a 
broad but true conception of the powers 
and duties of a court of equity dealing with 
property impressed with a public character, 
whose value and usefulness depend on its 
condition, amounts which then seemed enor- 
mous were raised and expended in better- 
ments. That this was done with hardly a 
protest from the many parties in interest, 
and with the final full acquiescence of them 





all, shows the soundness of Mr. Cowen’s 
views and his power of bringing men to 
adopt them. It was a task few men would 
at that time have had the genius to con- 
ceive or the force to accomplish. 

While he was thus raising and expending 
millions and making the fortunes of many 
people, so absorbed was he in his duty that 
he passed by, if he even noticed, the oppor- 
tunities afforded to enrich himself. Let this 
not be ascribed to lack of thrift or the con- 
tempt of wealth which some affect. I know 
he felt, when the matter was suggested to 
him, that his duty was to encourage the 
security holders to be steadfast and not 
lose the profits which should be theirs. He 
always declared his own faith in the out- 
come, and no man can blame his loss on 
Receiver Cowen. 

It was entirely appropriate for Mr. Cowen 
to be at the head of that great enterprise 
while its destiny was being shaped and 
secured by means so largely legal. When 
that was done I was sorry to see him chosen 
president again, because it seemed to in- 
volve a permanent departure from his 
proper career. He was a great lawyer and 
had won universal recogntiion as such. I 
could not be sure, broad and varied as his 
talents were, that he would win equal rank 
as a railroad manager. 

Besides, I realized the difference in tenure. 
Who is so truly independent as a lawyer of 
assured ability and reputation? No man, 
no combination of men, can reduce his rank, 
curtail his income, or interfere with his 
career. He is the master, and men will 
seek his counsel and service so long as he 
chooses to render them. No position which 
depends on the formal choice of others can 
be secure. I told him all this, but he 
thought the call one of duty to conduct 
what he had led in recreating. And no 
doubt there was a glamour about the posi- 
tion, and some sentiment for he was to fill 
the place of his friend and benefactor. 

And when after a short while he returned 
to the law again, I wrote him a letter of 
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congratulation telling him how glad I was 
to see him back where he belonged and 
should always have remained. I feared in 
my heart that he was disappointed, but my 
letter was sincere and brought a generous 
response, though I knew later that he had 
spent his great strength in the labors and 
anxieties of the task which had taken him 
away from his profession. But for these 
we should still delight in looking up to him 
as one of the great living leaders of the 
American Bar. 

We miss him, too, as a fearless and ready 
advocate of right thinking and right methods 
in public affairs. We might not all agree 
with his views on every subject. This is 
too much to exact of any man in times 
which bristle with new and difficult ques- 
tions. But on all subjects which involve 
fairness, justice, right, and wrong, his in- 


stincts were unerring and his convictions | 





were sped to the mark by all the force of | 


the intellect and character behind them. 
As he never sought position or personal 
advantage, his advocacy in public matters 
carried the greater weight with the people, 
though all who knew him well will agree 
with me that he was one of the few men 
with whom direct personal interest would 


have made no difference. He was always 





regard my address as incomplete, if it did 


not deal with Mr. Cowen’s professional 
characteristics. He was a great lawyer. 
What made him one? 

The first thing was his proper conception 
of the law as a practical science. Some 
lawyers seem to regard the law as a sort 
of game, in which victory is the reward of 
the closest knowledge of the rules and the 
greatest dexterity in taking advantage of 
them. Right and justice are mere incidents. 
To such the days of special pleading must 
appear as the golden age of the law. 

To Mr. Cowen the law was a means of 
establishing rights and redressing wrongs. 
Not always moral rights and wrongs, be- 
cause legal standards are necessarily some- 
times arbitrary, though it can justly be 
said that the system of substantive law 
which the generations of our race have 
worked out is founded on good morals in 
all matters which have moral bearings. 

The first duty of the lawyer was, therefore, 
in his view, to determine for himself the 
question of legal right. Some can bring all 


| their learning, ability, and skill to the sup- 


port of any cause. Lawyers of Mr. Cowen’s 


| class can never put forth their best powers 


willing to advocate what he believed to be | 


right at the risk of present defeat. 
once said in a public address: 

‘There is more of a disposition to placate 
the vote than to reason with it. There is 
a more ready spirit to cater to its wishes 
than risk the power of its displeasure by 
removing the scales from its eyes.”’ 

One of the characteristic things he did 
while receiver was to appear before the 
Interstate Commerce Commission, without 
process or proceeding, when he discovered 
that rebates were being allowed on the 
Baltimore and Ohio Railroad, admit it and 
give assurance that it should cease. The 
railroad world rubbed its eyes and asked: 
What manner of man is this? 

This assembly of lawyers would justly 


He | 





| unless they have first convinced themselves 


that their cause is just. 

This is not always easy to determine. 
The facts may be disputed, the questions 
new or unsettled, the principles to be ap- 
plied or the analogies to be drawn doubt- 
ful. But from his point of view he had to 
see the right on his side, or, if it were doubt- 
ful, to feel that his view might prevail 
without impairing any sound principle of 
the system which, though dealing always 
with particular cases, is intended for the 
guidance and protection of all men living 
and yet unborn. He had a legal conscience. 

Then Mr. Cowen was a master in the 
practice of the law. This is sometimes 
called an art, but I dislike the word in that 
connection, and it does not fit his case. 
He was not an agile and dexterous con- 
testant. He did not make much display on 
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the skirmish line, though he was too wise to 
neglect that part of the engagement. But 
he saw quickly and clearly the vital points 
of a case and massed his forces there, for 
attack or defense, with unerring skill and 
judgment. 

He had the faculty of rapid but thorough 
preparation, with great forethought and 
resourcefulness. He would consider every 
statute, decision, or principle which might 
have a bearing for or against him, and cast 
it aside or array it in its proper place, with 
ready precision. He was so sure of hand 
that his work rarely required revision. He 
was fertile in suggestion, analogy and illus- 
tration. He could detect a false scent 
quickly and follow a true one surely. 

In presentation he was earnest, forceful, 
accurate, and persuasive. He was fair, it 
seemed to me sometimes almost chivalrously 
fair, never claiming too much nor accord- 
ing too little. He wanted no victory unless, 
with every lawful consideration laid before 





it, he could convince his tribunal of the 
justice of his cause. 

In the law, as well as in public and social 
life, he had the genius so well described by 
Emerson. ‘The secret of genius is to suffer 
no fiction to exist for us; to realize all that 
we know; in the high refinement of modern 
life, in arts, in sciences, in books, in men, 
to exact good faith, reality and a purpose; 
and first, last, midst, and without end, to 
honor every truth by use.” 

But what more need be said of him than 
this. He came, a stranger, to the Bar 
whose standards were set by Martin, Pink- 
ney, Wallis, Steele, Whyte and others I need 
not name. Hewas welcomed. After thirty 
years he has gone to his rest. That Bar 
now mourns him as a brother and, adding 
his to the names which make its past 
secure, turns with hearts uplifted to the 
years to come. 


CINCINNATI, OHIO, June, 1905. 
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APICES JURIS 


By CHARLES MORSE 


ORD BRAMWELL once exclaimed 
with fine indignation: “Law so dry? 
—I denyit!’”” Whereupon he undertook to 
refute the slander by referring to a standard 
law-book, consisting of four volumes, where- 
of he said: ‘‘Three of them, to my mind, 
are most agreeable reading.’’ It is inter- 
esting to reflect, in passing, that the aridity 
of any volume which would offend Lord 
Bramwell must needs be prodigious; but 
the chief value of his observations lies in 
the fact that they implicitly disclose what 
he would have explicitly denied, namely, 
that the ratio of dry to attractive or stimu- 
lating reading on the lawyer’s shelves is 
fairly rt to 3. 

Ay! beyond peradventure, there are many 
desert places in the domain of legal science 
where the mind yearns for the genial waters, 
the flowers and fruit of that broad human 
interest with which most other spheres of 
intellectual endeavor are abundantly en- 
dowed. Hence to the lawyer of catholic 
tastes the maxim A pices jurts non sunt jura 
(which is but another writing of the more 
familiar Summum jus est summa tinjuria) 
appeals for exploitation with no ordinary 
charm. For, after all, is it anything more 
than a technical rendering of the universal 
counsel of philosophy to “avoid extremes ?”’ 

With such a theme, then, what delightful 
vistas of licensed divagation from /a légalité 
nous tue unfold themselves at the outset of 
our inquiry! 

Let us agree, then, that our maxim A pices 
juris non sunt jura (which, if it has any 
meaning at all, is equivalent to saying that 
subtleties of the law-principles carried to the 
extreme of refinement — are not the law) is 
but the lawyer’s way of affirming the 
philosophy of the pydéev dyav of the Greeks, 
the ne quid nimis of the Romans, and the 
juste milieu of the French. 

Perhaps there is no counsel of philosophy 








that has so intimate a bearing upon conduct 
and judgment as the one in question, yet 
in respect of both it requires constant 
iteration ‘“‘lest When it is 
quoted for our admonition in respect of 
behavior how prone we are to echo the 
petulent cry of Cressida to Pandarus — 


we forget!”’ 


“Why tell you me of moderation?” 


How often, too, is it lost sight of in 
forming our opinions of things. ‘‘Opinion,”’ 
says that fantastical prose-lyrist and genial 
sage, Sir Thomas Browne, ‘‘rides upon the 
neck of reason; and men are happy, wise, 
or learned, according as that empress shall 
set them down in the register of regulation. 
However, weigh not thyself in the scales of 
thy own opinion, but let the judgment of 
the judicious be the standard of thy merit. 
Self-estimation is a flatterer too readily en- 
titling us unto knowledge and abilities, 
which others solicitously labor after, and 
doubtfully think they attain.’ 

What is the trite exhortation of the ad- 
vocate who would have the most potent, 
grave and reverend signiors of the Bench 
eschew niceties of interpretation, fine points, 
apices, in applying the law to his case? 
Surely this: ‘‘Avoid extremes, 1m’ luds!”’ 
Medio tutissimus ibis was the burden of 
Phoebus’s advice to Phethon in guiding the 
chariot of the sun — 


, 


‘Take this at least, this last advice, my son: 

‘Keep a stiff rein, and move but gently on; 

““The coursers of themselves will run too 
fast, 

“Your art must be to moderate their haste.” 


Unlike Phethon, Mr. Pickwick was not 
externally warned to keep ‘‘the middle 
course,” nor to exercise the art of moderating 
the pace of the extraordinary steed that 
““wouldn’t shy if he wos to meet a vaggin- 
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load of monkeys with their tails burnt off”’ 
on the memorable excursion of the Pick- 
wick Club to Dingley Dell. But had he 
heeded the dissuasive counsels of his native 
prudence he would never have suffered him- 
self and his faithful friends to be led into a 
situation of extreme absurdity, and withal 
of bodily hazard. 

The poise and moderation of the Greek 
character was proverbial; and Plato’s axiom 
Never too much affords a ready proof of 
the justice of the following observation by 
Lessing in the preface to his Laokoon, an 
observation which we must accept as solely 
referable to the Hellenic race notwithstand- 
ing the generality of its terms: ‘“‘It is the 
privilege of the ancients never to do too 
much or too little.’ Certes there were 
other peoples of old who had not that abid- 
ing charm of temperateness which char- 
acterized the Greeks. The very first article 
of the oldest collection of law in the world — 
the Code of Hammurabi, discovered at Susa 
in 1902 — points the moral that the Baby- 
lonian jurists were not careful to avoid ex- 
tremes in punishing wrong-doers. “If a 
man bring an accusation against a man, and 
charge him with a [capital] crime, but can- 
not prove it, he, the accuser shall be put to 
death.” This must have made the business 
of the slanderer in the dominions of Hammu- 
rabi, ‘‘who brought about plenty and abun- 
dance, who made everything for Nippur and 
Durilu complete,” an exceedingly temera- 
Tious one. 

And yet so dour a penalty would not 
seem to transcend the demands of ‘“‘ poetic 
justice.” Plautus says: 


“‘Homines quit gestant, quique auscultant 
crimina, 
Si meo arbitratu liceat, omnes pendeant, 
Gestores linguis, auditores auribus.” 


Whereof the following is ventured as a 
free translation: 


Two would I hang: The man whose slander 
foul 





Smirches a brother’s fame, and wounds his 
soul; 

Then him who joyfully the falsehood hears— 

One by his tongue, the other by his ears. 


Some of the English poets, too, look upon 
slander as a capital offense.’ Ben Jonson 
and Sir Walter Scott denounce in almost 
the same words (oddly enough!) the de- 
famer as 


“Cutting honest throats by whispers.” 


Shakespeare and George Eliot concur in 
treating the slanderer as a thief and robber, 
which, it is to be admitted, is not tantamount 
to charging him with capital felony as the 
law stands to-day, although it would have 
been in those bygone days when “ pleasant 
Willy ” was writing himself into immortal 
fame. 

What extremists upon occasion, too, are 
those who sit in the judgment-seat of the 
High Court of Letters. How sore a plague 
of decay would settle upon our libraries, 
“parliamentary,” “ambulatory,” “Carnegie” 
and what not, if we were to accept blindly 
the dictum of Pope’s noble friend, the Duke 
of Buckingham, as authoritative — 


“‘Read Homer once, and you can read no 
more; 
For all books else appear so mean and poor, 
Verse will seem prose. But still persist 
to read, 
And Homer will be all the books you 
need.” 


Such an intemperate estimate of even so 
great a content of literature as is found in 
Homer is indeed a swift and heady flight 
into the teeth of the old saw Cave hominem 





1 It is interesting to note in this connection 
that Bracton declares that murder may be com- 
mitted lingua vel facto. But this is an instance 
of the ecclesiastic getting the better of the lawyer 
in the mind of this ancient commentator — sin 
being confounded with crime. See Lord Cole- 
ridge’s comment on the passage in Reg. v. Dudley, 
14 Q.B. D. at p. 282. 
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unius libri; but if His Grace had, with 
prophetic vision, written this doom with 
reference to the literary out-put of the 
present day, possibly we should have had 
to consider the justice of quoting the afore- 
said saw against him. 

The avaricious and dishonest Verres, im- 
mortalized as an example of official cor- 
ruption by the glowing rhetoric of Cicero, 
was also an unreasoning extremist. Be- 
fore him all the protagonists of Tammany 
Hall ethics pale their insignificant fires. 
““There was no silver vessel,’’ says his 
accuser, ‘‘no Corinthian or Delian plate, no 
jewel or pearl, nothing made of gold or ivory, 
no statue of marble or brass or ivory, no 
picture whether painted or embroidered, 
that he did not seek out, that he did not 
inspect, that, if he liked it, he did not take 
away.” Punning upon his name, Cicero 


calls him ‘“‘the drag-net (everriculum) of | 


Sicily.”” It is his extremely ludicrous and 
abortive attempt to steal the colossal bronze 
statue of the most illustrious of the Greek 
heroes from his temple at Agrigentum that 
constitutes ‘‘the thirteenth labor of Her- 
cules.”” If Archimedes could have fur- 
nished him with a sufficient fulcrum (od 
o7®) to move it, Verres would have stolen 
the earth. 

A moment ago, I mentioned a literary 
judgment which was not mindful of the 
vice of extremes. Here is another. In his 
Table-Talk, Hazlitt observes with much 
truth and point: ‘‘How much time and 
talents have been wasted in theological con- 
troversy, in law, in politics, in verbal 
criticism, in judicial astrology, and in find- 
ing out the art of making gold.” But how 
far he falls from the plane of moderation 
and the judicial quality of the true critic, 
when he adds: 

“What actual benefit do we reap from 
the writings of a Laud or a Whitgift, or of 
Bishop Bull or Bishop Waterland, or Pride- 
aux’ Connections, or Beausobre, or Calmet, 
or St. Augustine, or Puffendorf, or Vattel, 
or from the more literal, but equally learned 








and unprofitable, labors of Scaliger, Cardan 
and Scioppius? How many grains of sense 
are there in their thousand folio or quarto 
volumes? What would the world lose if 
they were committed to the flames to- 
morrow? Or are they not already ‘gone to 
the vault of all the Capulets’?”’ 

Let us take three of the best-known names 
in this group so airily dismissed as a prey 
to dumb forgetfulness. Think you, O gentle 
reader, that the Confessions of the great 
Bishop of Hippo will cease to be read so 
long as man’s heart beats true to its primal 
sympathies? I trow not. And it is not 
Hazlitt, with his more or less precipitate, 
though undoubtedly brilliant, Table-Talk, 
that figuratively inhabits “‘the vaults of all 
the Capulets ” to-day rather than the great 
publicists Puffendorf and Vattel, whose 
respective works De ure Naturae et Gentium, 
and Droit des gens, ou Principes de la lot 
naturelle, are anatomical elements in the 
living body of International Law? 

How instantaneously does Carlyle swim 
into our ken when we contemplate the lack 
of moderation of many of our great men, 
even though it be but a spot on the sun of 
genius. (In Carlyle’s case, sad to say paren- 
thetically, the spot is often more respon- 
sible for heat than the sun itself.) His 
‘‘mostly fools’’ characterization of his Brit- 
ish compatriots was bad enough; but the 
apex of his intemperate rhetoric is touched 
in his fling at their legal institutions in the 
essay from which the following “ Pig pro- 
positions” are taken — 

“8. ‘Have you Law and Fustice in Pig- 
dom?’ Pigs of observation have discerned 
that there is, or was once supposed to be, a 
thing called justice. Undeniably at least 
there is a sentiment in Pig-nature called 
indignation, revenge, etc., which, if one Pig 
provoke another, comes out in a more or 
less destructive manner: hence laws are 
necessary, amazing quantities of laws. For 
quarreling is attended with loss of blood, 
of life, at any rate with frightful effusion of 
the general stock of Hog’s wash, and ruin 
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(temporary ruin) to large sections of the 
universal Swine’s trough: wherefore let 
justice be observed, that so quarreling-be 
avoided.” 

“9. ‘What is justice?’ Your own share 
of the general Swine’s trough, not any 
portion of my share.” 

“to. ‘But what is my share?’ Ah! there, 
in fact lies the grand difficulty; upon which 
Pig science, meditating this long while, can 
settle absolutely nothing. My share — 
humph! — my share is, on the whole, what- 
ever I can contrive to get without being 
hanged or sent to the hulks.” 

What ineffable nonsense is this to come 
from ‘‘a person of talents ” erstwhile inhabit- 
ing the mountain-peaks of philosophy in 
Craigenputtoch! Are these wild words the 
oracles of the guide and philosopher of his 
times, or are they but the “ gibbering in fal- 
setto”’ of the quondam Teufelsdréckh, wal- 
lowing the while in the “ Devil’s Dirt ” of 
stark madness with all Bedlam let out? 

It must be remembered that Carlyle is 
here writing of England in the “fifties” of 
the last century, when the country was well 
entered upon that period of social and politi- 
cal reform which has caused the publicists 
of Europe to laud her as the mother of 
liberty and justice — despite their national 
prejudices. It was of the England that had 
placed upon her statute-book Lord John 
Russell’s Reform Bill — one of the greatest 
achievements of modern democracy; the 
Municipal Corporations Act of 1835 — which 
may in all appositeness be termed the magna 
charta of local self-government; the Act 3 
& 4 Will. IV c. 73 “for the Abolition of 
Slavery throughout the British Colonies;” 
the Catholic Emancipation Act of 1829, and 
the subsidiary religious relief Acts of 1844 
and 1846; Lord Campbell’s Libel Act of 1843, 
ensuring the absolute liberty of the press 
with a just corollary of responsibility; the 
Poor Law Amendment Act of 1834, based 
on the principle that no one in England 
should perish for the want of care and the 
necessaries of life, and designed to prevent 








the poor rates from being exploited for the 
support of the malingerer and imposter; the 
Mining Act of 1842, which prohibited the 
employment of women, and children under 
ten years of age, in underground labor; as 
well as the cognate humanitarian legislation 
embodied in the Factory Act of 1844, and 
the Ten Hours Bill of 1847. 

A most amazing title, truly, do we find in 
“ Pigdom ” for a community wherein such a 
quality of “Law and Justice” as this 
abounded; and in “ Pigs” do we descry an 
epithet more than strange to be applied to 
such men as Lord John Russell and Lord 
Shaftesbury — for they were responsible for 
much of this legislation — whose splendid 
enthusiasm for right and righteousness has 
not yet ceased to energize the philanthropy 
of British civilization. 

It is the lack of all the restraints of fair- 
ness and judgment, as manifest in such a 
diatribe as the above, that will exclude 
Carlyle from a place among the crowned 
heads of the leaders of men in the estima- 
tion of posterity; just as surely as it marred 
the influence of his counsels to the men of 
his time. No man can teach others to be 
great who lacks the first element of great- 
ness himself, namely, moderation. Leslie 
Stephen said of Swift that “‘he scorned fools 
too heartily to treat them tenderly and do 
justice to the pathetic side of even human 
folly.” But Carlyle, sad to say, scorned 
openly many who were neither fools nor 
imposters, but were only unfortunate enough 
to be in the public eye at the same time with 
himself. Who can vindicate his character- 
ization of Lord Houghton as ‘‘the President 
of the Heaven and Hell Amalgamation Com- 
pany;” or his playful (!) description of 
Tennyson (excogitating his idylls of medie- 
val chivalry) as one “‘sitting on a dung- 
heap among innumerable dead dogs’’? 
Surely, the literary firmament in which 
Carlyle described his perturbed orbit must 
have shuddered at such explosions of “ play- 
fulness.” 

Taine was right when he employed such 
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epithets as “violent,” “savage,” “‘abandoned 
to imaginative follies,’ ‘entirely without 
taste, order, or measure,” to describe Carlyle’s 
attitude toward a subject which excited his 
disfavor. He had a truly Gargantuan 
appetite for invective; and was all the more 
perfervid when his outbursts were unde- 
served. Restraint was an unknown quan- 
tity with him; and moderation he derided 
as the counsel of fools. He found in the 
writing of history his most abiding fame; 
and yet his histories live not because the’ 
are histories but because they are poems! 

And yet let us not be rash in our judg- 
ment of Carlyle, he was neither an extremely 
bad historian nor an exceedingly great poet. 

But if our essay on the mischief of ex- 
tremes is to keep itself sans reproche in 
respect of such mischief it behooves us to 
remember that our observations are prim- 
arily addressed to lawyers, that life is short, 
and that it is high time for us to remove our 
theme to a more technical environment 
and ‘“‘make an end on ’t.” 

The poet Terence (Heaut. 4, 5, 48) tells 
us that “Extreme right is often extreme 
wrong;”’ and Cicero (de Off. 1, 10, 33) refers 
to the maxim Summum jus summa injuria 
as a ‘“‘trite and proverbial expression.” 
The philosophy of the Roman law concern- 
ing the matter is expressed in this wise (D. 17, 
1, 29, 4): ‘‘Non congrutt de apicibus juris 
disputart”’ — it is not becoming to debate 
legal subtleties. Lord Hobart enunciated 
the same idea when he said in Sheffield v. 
Ratcliffe (Hob. 343): ‘‘Aucupia verborum 
sunt judice indigna — catching at words is 
unworthy of a judge.’”’ And Lord Hobart’s 
view is as robustly true to-day as it was 
when it was uttered, notwithstanding Chief 
Baron Pollock’s vaunt that “‘Judges are 
philologists of the highest order”’ (Exparte 
Davis,5 W.R. 523). Fancy, boasting of skill 
in ¢AoAoyua — which originally meant “ love 
of talk” and now signifies in English what 
the Germans understand by Sprachenkunde 
—-as a feature of the judicial quality! And 
if it were, what a dead waste of logomachy 








the business of our courts long ago would 
have become! Apologies may be due to the 
mémory of the distinguished Chief Baron 
for venturing to suggest that his hyper- 
bolism must be interpreted to mean that the 
judges, as a whole, are fair grammarians; 
but we will risk displeasing the shade of so 
polished a gentleman, and so good a scholar, 
as Pollock was. The observation we have 
quoted, however, is not the only instance 
we have of his exploiting the vice of ex- 
tremes. Sergeant Ballantine tells us that 
he had an inordinate admiration for his 
handsome legs encased in the judicial smalls 
and silken hose; and we cannot condone his 
hypercriticism of one of the old law report- 
ers: ‘‘Espinasse! Oh, yes, he was that deaf 
old reporter, was he not, who heard one half 
of a case and reported the other half?’’ True, 
Espinasse hasn’t the best reputation in the 
world for reportorial accuracy, but before he 
could merit the extreme terms of this con- 
demnation he must needs descend into the 
nethermost abyss of fatuous uselessness. 

It is reassuring to meet with the declar- 
ation that ‘“‘common sense still lingers in 
Westminster Hall;’’ but that was uttered 
by a judge over fifty years ago in rebuking 
an advocate who was urging an apex jurts 
upon the consideration of the court. (Crosse 
v. Seaman, 11 C. B. at p. 525.) It was only 
a dictum, moreover, and, peradventure, one 
to be lightly regarded by the Bench of our 
own times. 

Lord Mansfield thought that the courts 
ought always to lean against niceties in 
matters of variance between the parties to 
a suit (Rann v. Green, 2 Camp. 476); and 
Wilmot, J once said: “If once we go upon 
niceties of construction, we shall not know 
where to stop. For one nicety is made a 
foundation for another, and that other for 
a third; and so on, without end.’”’ (R. v. 
Inhabitants of Caverswall, Burr. Settl. Cas. 
at p. 465.) 

Lord Kenyon threw the weight of his 
great authority against the tendency of his 
time to cramp and confine the law by a 





Wiha 





XUM 


APICES JURIS 471 





system of inflexible rules. In Peaceable v. 
Read (1 East. 573) he said: ‘‘No person is 
less disposed than I am to accomodate the 
law to the particular convenience of the 
case; but | am always glad when I find the 
strict law and the justice of the case going 
hand in hand together.’”’ Of the same 
mind was Lord Cottenham, who declared it 
to be right and proper for his court to adapt 
its practice and course of proceedings to the 
existing state of society, and not, by too 
strict an adherence to forms and rules estab- 
lished under different circumstances, to 
decline to administer justice and to enforce 
rights for which there is no other remedy.” 
(Walworth v. Holt, 4 My. & Cr. 635.) And 
Lord Eldon before him had said: ‘‘ A general 
tule, established for the convenient adminis- 
tration of justice, must not be adhered to 
in cases in which, consistently with practical 
convenience, it is incapable of applica- 
tion. . . . The difficulty must be overcome 
upon this principle, that it is better to go 
as far as possible towards justice than to 
deny it altogether. (Cockburn v. Thompson, 
16 Vesey at pp. 326, 329.) 

Many other such expressions of judicial 
opinion concerning the matter in hand might 
be presented here, but I shall content my- 
self without more than the following obser- 
vations by Coleridge, C. J. (a man not given 
to extremes if Dizzy’s tart epigram upon 
him — “silver tongued mediocrity ” —is in 
any wise to be accepted) in Reg. v. Labou- 
chere, 15 Cox C. C. 425: ‘‘However much 
men may honestly endeavor to limit the 
exercise of their discretion by definite rule, 
there must always be room for idiosyncrasy ; 
and idiosyncrasy, as the word expresses, 
varies with the man. . The current of 
legal decision runs often to a point which 
is felt to be beyond the bounds of sound and 





sane control, and there is danger sometimes 
that the retrocession current should become 
itself extreme.” 

And thus we conclude that the law is 
greater than its medium of expression; 
greater than the rules of the grammarian, or 
the subtleties of the logomachist. ‘‘It is,” 
says Vattel (Law of Nations, ii, xvii, 273) ‘‘a 
gross quibble to affix a particular sense to a 
word, in order to elude the true sense of the 
entire expression.” And he illustrates the 
mischief he deprecates by reference to the 
conduct of Mahomet who justified his 
promise to a captive to spare his head by 
ordering him to be cut in two through the 
middle of the body; and that of Tamerlane, 
who after having induced the garrison of 
Sebastia to capitulate under the promise of 
shedding no blood, fulfilled his pledge by 
causing all the soldiers to be buried alive. 
Possibly this manifestation of quibbler’s 
logic by these men of the sword will be 
quoted some day as a countenance for the 
German proverb that couples the lawyer 
and the soldier as des Teufels Spielkamraden. 

Dante called Aristotle J] maestro di color 
che sano and undoubtedly he was raised to 
that proud eminence by the poet because of 
his ‘‘sweet reasonableness ;”’ and, in sooth, no 
lesser man, of any sphere or calling in life, 
may hope to attain to his potential measure 
of wisdom unless he persistently threads the 
reasonable way that divides the extremes 
in all things mundane. 

It is only these apices juris whereof we 
have spoken here that stand between the 
average lawyer and a full vision of that 
heavenly thing which Coke, in an unwonted 
—nay, his solitary — outburst of poetic 
fervor, calls ‘“‘the gladsome light of Juris- 
prudence.” 


Orrawa, CANADA, July, 1905. 
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COMMONWEALTH v. LAMB 


By Henry BuRNHAM BOONE 


R. LAMB stands at the vanishing 

point of human importance, if at this 
moment he is still in existence. At the 
time when his actions were the subject of 
judicial investigation he was as inconsider- 
able as it is possible for a creature to be. 
His personality was hardly more palpable 
than thin air. He could almost be said not 
to exist at all. His life did not cast a 
shadow. Whether he lived or died could 
not have been of any importance to any one, 
could not have mattered much even to 
himself. Any broken-kneed cab-horse, any 
homeless, ownerless street dog had more in- 
dividuality than he. His personality denied 
the existence of the Ego. 

A philosophy that defines men as ex- 
pressions of a will would be puzzled to 
account for his existence. He was charged 
with a deliberate attempt to commit murder. 
The charge itself reflected the man’s futility. 
He had only attempted — and failed. 

The lawyer who came to defend him be- 
fore the trial justice, journeyed six hours in 
a buggy through the pine forests of South 
Florida, following a wagon-track. The 
vielding sand that gave way to his buggy- 
wheels flowed back over their rims. The 
shoeless horse sank up to his fet-locks at 
every step. Mr. Brown, the lawyer, had 
brought with him the Statutes of the State 
and a volume of criminal law. He had 
never heard of the man until a fellow-lawyer 
put a telegram into his hand the night before 
and told him he was welcome to the job if 
he wanted it. 

The name of the hamlet near which the 
affair occurred ison the map. Unless every 
cross-road and store in South 
inscribed with an appropriate title upon the 
county maps, such maps would merely dis- 
play blank parallelograms and rhombuses. 
The settlement lay between a virgin pine 
forest and a swamp where the ax had been 
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employed by the settlers only to clear a 
spot for the town, and the sun, in revenge 
for the desecration of nature, concentrated 
her heat upon these criminals and made 
their town comparable to a seventh circle 
in the ‘‘ Inferno of Dante.”’ Inthe straggling 
orange groves, the trees had been killed by 
belting, and each threw its long ghostly 
shadow in the morning sun. There was a 
weedy, sickly crop of corn in a dip between 
the hamlet and the swamp. There were no 
fences anywhere. The town proper con- 
sisted of a few cabins, apparently deserted 
for the mud had fallen from the chinks, and 
two stores built of unplaned planks nailed 
up and down and cured to a gray color by 
the sun. In the curing the boards had 
drawn apart as if contact were too hot for 
comfort. Another store had been framed 
and was in the leisurely process of building. 
“I wonder why,” thought Mr. Brown as 
his driver pulled up before one of the stores. 
In the shade a considerable number of men 
were sitting with their backs against the 
planks, expectorating the juices of tobacco 
at chips which they had stuck up in the 
sand or at stones which were within spit- 
table distance. Their lean mounts tied to 
the store porches, full in the sun, were worn 
out with beating flies, but their owners had 
considerately tied their bridle-reins to posts 
and the animals contrived to use them as 
slings for the support of their heads. One 
had broken his rein but every now and then 
he would forget it and, just as he was dozing 
off, he would lurch forward and wake up. 
Naturally he was annoyed by these jerky 
awakenings and envious of his companions. 
His temper had suffered from the strain and 
occasionally he made as if to kick a neighbor, 
but somnolence always overcame him be- 
fore he had come to the point of doing so. 

Mr. Brown was new to South Florida and 
new to the law. 
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He walked over to the occupied strip of 
shade and asked, referring to his telegram, 
where he could find L. Lamb. 

‘*He’s somewhar about,’’ one of the 
loungers said. 

“‘He’s at liberty then?”’ Mr. Brown said 
in surprise. 

“Vas. suh.” 

No one offered to move. Mr. Brown had 
thought that men charged with crime were 
locked up. He found himself at the outset 
of his legal career confronted by a situation 
for which his studies had not prepared him. 
He began to reflect as to how much he 
knew of the proceedings in a justice’s court. 
What was the first step for the attorney for 
the defense when everything was at loose 
ends, unhitched, so to speak, from the legal 
vehicle? : 

. While he was reflecting, his driver joined 
the group. 

‘“‘Here’s Lamb,”’ he said. 

Brown blessed his driver in his heart. 
After all, common-sense was of use even in 
law. Here was the first step taken. What 
was next? What sort of a crime was 
attempt at murder? He could recall dis- 
tinctly the doctrine of contingent remainders 
and their conveyance, the liabilities of com- 
mon carriers with its various heads and sub- 
divisions; he felt that he would know when 
and where an action of libel would lie — 
but an attempt at murder? He had cer- 
tainly stored in his mind knowledge relating 
to this subject if he could but find it. It 
was certainly there somewhere. 

Lamb wore a rusty black felt hat, a 
cotton shirt, overalls, and a pair of coarse, 
cheap brogans tied with cotton rags. His 
eyes were mild, apathetic, expressionless. 
His round-shouldered figure gave no indica- 
tion of strength. His attitude expressed 
listless vacancy of mind. 

‘Shall we have a talk,” the lawyer said 
briskly. 

‘“‘T reckon,’’ Lamb answered. 

‘‘Shall we go inside?’’ Brown asked. 

He entered the store and glanced about 





to select a spot for the interview. He heard 
a shuffling of feet behind him and looked 
over his shoulder to see Lamb enter accom- 
panied, apparently, by the entire com- 
munity. No one uttered a word. They 
flowed in almost as noiselessly as the tide 
rises. Mr. Brown surveyed them in some 
embarrassment. His driver at this moment 
again proved equal to the occasion. He 
plucked the lawyer by the coat and 
whispered, ‘“‘Why not take him in the 
drug store. See the sign at the end of 
the store? They say there ain’t no good 
tryin’ to get him off but I told ’em they 
didn’t know how cute you was. I don’t 
myself, but I let on you was up to any game 
goin’.”’ 

“Thanks,”’ said Brown doubtfully. He 
had no great confidence in his own cuteness. 
Evidently the whole neighborhood had 
come in for entertainment. 

“TI tell you what,” his driver said con- 
fidentially, leading Brown aside, “if you 
ain’t got no case, sling all the long words in 
the dictionary and fan the air. They ain’t 
nothin’ but ‘crackers.’ They don’t know 
anything. I’ve driv lawyers regular to 
these God-forsaken little towns and I’ve 
listened to ’em. Come election and all 
these God-forsaken idiots has got a vote, 
you know!” 

“Yes, I know,”’ Brown answered, grate- 
ful for any advice. 

He called his client and led the way into 
the drug department. 

In an ancient work on cookery, the recipe 
for the preparation of rabbits begins “‘first 
catch your hare.” It would be well if 
treatises on the practice of law should sug- 
gest as the first leading principle ‘‘get your 
fee.” 

Mr. Brown reflected that he had paid for 
his buggy and that in the hours before night 
he might acquire an appetite for the mussy 
cheese, fly-blown soda crackers and alleged 
sardines offered for sale in the emporium. 

“IT must have my expenses,”’ Mr. Brown 
said at last with deliberation. 
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“T ain’t got nuthin’,’”’ Lamb answered. 

Here was a contingency to which the 
attorney had not given previous consider- 
ation. He began a mental calculation as 
to the probable length of time he could 
practice law with his present fixed charges 
for board and washing, and a buggy, say 
twice a week. It occurred to him that he 
could pick oranges during one season for 
the expenses of practicing law the next. 

“‘T reckon I kin try to borrow five dol- 
lars,’’ Lamb said and went out. 

A clerk, who came in to mix some powders, 
helped Brown to a better understanding of 
the case, before Lamb came back. The 
latter handed his defender five dollars and 
took his seat. The store outside was in 
view through the cracks between the planks. 
The {tide of loungers had now flowed back 
to the shade. Some were whittling, some 
sat nursing their legs, and now and then 
there was a dull murmur as of feeble con- 
versation. 

Lamb folded his arms across his narrow 
chest and twisted himself into a limp bone- 
less attitude so that it would be impossible 
to say what parts supported the others. 
He began after much urging in this 
fashion. 

“It was this-a-way. My wife ain’t much. 
We've had six children and buried four, and 
when the last baby came she didn’t have 
no milk. That was in the beginning of 
comin’-on-winter. I hadn’t made no crop 
worth talk-about and one day my mule 
dropped dead. There was a feller whar 
rented a piece of land with a cabin on it and 


he had two mules. He proposed we go 


shares. My wife was to do the cookin’ 
and keep house. My wife’s mother lives 
with us. She ain’t much and her health 


ain’t nuthin’. She has fever and ager when 
its comin’-on sun-down, not regular, but 
most always. The feller took a dislike to 
her from the start.’’ 

Lamb had a trying way of stopping be- 
He seemed to lose his 
Brown had often 


tween sentences. 
thread in these silences. 





to recall to him what he had said to straighten 
him out on his road. 

“We planted our crop,” continued Lamb, 
“‘and it come time for first ploughing and 
the meat and meal, we had calculated to 
last us, give out. He was a tremenjous 
feller with middlin’ but he said it give out 
because we was a feedin’ so many. Now 
my wife can’t eat middlin’ and she ain’t 
much for co’n-pone — stomach sorter turns 
against it, she says. The baby was fretful 
nights because she didn’t have no milk 
much and she couldn’t wean it on co’n- 
bread and bacon. These fellers here in this 
store fixed us up with stuff to cook until 
we could grind our co’n, but the feller would 
come in to eat and say it wasn’t cooked fit 
for a dog. My wife tried to suit him but 
it wasn’t no use. He told my wife’s mother 
that she hadn’t no busness living and taking 
the food outer people’s mouth’s who worked 
to make it. Told my wife it would have 
been a lucky thing if her mother had died 
instead of the mule.” 

Here Lamb stopped and it was a long 
time before he again got under way. 

‘“‘T stood it a long time,’’ said Lamb and, 
as he raised his hollow eyes, the lawyer 
fancied that a glimmer of expression was 
in them. ‘‘He’d come in and take off his 
coat and yell to my wife, ‘ Bring on the slop 
and the dog bread. I can’t eat it but I 
want to see you doing some cursed thing.’ 
Now she want in no fix to be talked to like 
that. She used to cry nights and wish she 
was dead. Well, one day he come in and 
said more’n that. He said —”’ 

— What he said cannot be written down. 

“Then he took the plate of meat and 
gravy and threw it out of the window. I 
went out and studied what I was goin’ to 
do. Then I went back and I said —he 
yellin’ all the time—I said, ‘you 
Then I went in his room 
When I come back he 
He yelled, ‘tain’t 
I pulled the 


was 
quit or git out.’ 
and got his gun. 
didn’t make no motion. 
loaded,’ like ‘twas all a joke. 
trigger and it was loaded.” 
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said Brown, 
‘*Man, how could you miss him 


> 


‘‘And you missed him,” 
hoarsely. 
with a shot-gun in your hands.’ 

“‘T missed him,’’ continued Lamb in his 
deadly apathetic voice. ‘‘When he was a- 
goin’ outen the door I fired again but I 
missed him again. ’“Twa’n’t no use. And 
—I recken that’s all. I couldn’t stand my 
women-folks bein’ talked to that-a-way. 
’Tain’t decent!” 

“No, ’tain’t decent,’’ echoed Brown, 
gravely unconscious that he was using the 
other’s phrase. He felt a sudden dizziness 
of head. The awful nakedness of such 
lives as these stood out revealed in Lamb’s 
meager story; the inhumanity to women in 
this Irresistible Force, the Unmerciful Will 
that keeps the Earth peopled! In the 
lawyer’s mind there came a terribly distinct 
picture of the wife of this man. He had 
never seen her, but he had encountered many 
of her sisterhood in the scattered clearings 
under the pines. At the time he had merely 
glanced at them casually, but memory was 
now startled into a vivid presentment of 
one figure which had no individual existence 
but was the composite photograph, so to 
speak, of them all: A gaunt woman stand- 
ing in a cabin doorway with a baby at her 
breast and another holding himself up by 
her dress. He could see the blue hollows 
under her eyes, the high lights on cheek- 
bones and jaw. The woman shaded her 
eyes with her free hand and stared at him 
dully. What useful purpose was served by 
all the suffering and misery to which her 
face testified ! 

When the lawyer raised his head he saw 
Lamb still sitting in the limp attitude. 
There was no smouldering fire in his eyes 
as of a mind working. 

‘“Where can I find the justice,’’ Brown 
asked. 

‘‘He’s building that new store,”’ his client 
answered. ‘‘It’s his’n.”’ 

The store which Lamb indicated fronted 
that in which they were; between the two 
was a strip of sand without vegetation. The 





judge was busy. He was handling a jack- 
plane in a manner that showed familiar- 
ity with its use. He gave a casual nod in 
return for the lawyer’s salute, sighted along 
a plank and continued his work. 

“Can I have a few words with you,” 
Brown said. 

‘““Trial’s set for three,’ said the judge. 
Out of the tail of his eye he gave the lawyer 
an up and down glance as if to take his 
measure. 

“Trial?’”’ 

“That’s what I said,’’ answered the 
judge, sucking one of his teeth reflectively 
and squinting again at the plank. 

“But I have no witnesses!” protested 
Brown. He repeated this because the judge 
was so occupied with his plank that he 
feared his remark had not been heard. 

‘““Lamb ain’t got nuthin’,”’ said the other 
finally with attention still undistracted from 
his labors. 

The lawyer had no false pride. He was 
sure that there was something in the 
statutes that bore upon this. He could 
not recall how the machinery was set in 
motion. He searched and the judge planed. 
At last he found his text and began to 
read. 

“‘T know all that,” the judge said, “ per- 
haps,’’ — he hung on the word a moment — 
‘“‘perhaps, as good as you do. But how are 
you goin’ to get ’em.” 

“You will summons them.” 

" “Not by a sight. The feller’s goin’ 
on to the grand jury.”’ 

He walked to the door. Brown followed 
with book open, expostulating. From the 
patches of shade, from the two other stores, 
and apparently in some cases as if they had 
sprung from the earth, the citizens grouped 
about the two, but at a respectful distance. 
The new store had a porch which served 
perfectly for a platform. Up to that 
moment, the potentate of the hamlet had 
seemed to be a man of few words and mild 
manners. But now he suddenly turned on 
the lawyer with a snarl which was so un- 











476 


expected that the young barrister fell back 
a step in amazement. 

“You don’t know nuthin’,” the judge 
said. He waved his arm and every eye was 
on him. ‘This young feller’s tryin’ to 
teach me the Constitution of Florida! What 
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does the Constitution say on this p’int?’’ | 


His whole attitude demanded of his listeners 


nuthin’. 


that they must follow the argument closely. | 
| to blow off on the Constitution of Florida 


“It says this, gentlemen. It says every 


citizen has the right to Life, Liberty, and | 


The Pursuit of Happiness! 


And further — | 


No cruel or unusual punishments shall be | 
allowed and,” full arm gesture, slight pause | 


— ‘‘and no excessive bail required.”’ 

A low murmur greeted the end of the 
period. 
from the speaker to the listeners in utter 
bewilderment. He reflected afterward that 


| Lamb ain’t got no show. 
| the story rightly. 
Brown’s jaw dropped and he looked | 


| There’s witnesses to that. 


if he had immediately plunged into ‘Arma | 


virumque cano”’ or even ‘‘’T was Brillig and 
the Slithy Toaves” he might even then 
have snatched the victory, but instead he 


“TI follow you,” said Brown laying his 
five-dollar bill on a shingle. The judge 
looked at the bill for a moment, chewing 
contemplatively. 

‘Bribery and Corruption,’ he murmured. 
“There ain’t nuthin’ in it for you or for me. 
He ain’t got no friends. In fact, he ain’t 
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“All right. I'll give you an opportunity 
before Judge Early of the Circuit Court.” 

““What’s the row, young feller? Course 
you can have your witnesses if you want ’em. 
I’m just tryin’ to save the state expense. 
You ain’t heard 
Whose gun did Lamb 
’*Tother feller’s! Now Lamb had been 
to kill him for some time. 
Do you think 
’tother feller’d leave a loaded gun about? 
No,suh! Hehid the shells and when Lamb 


use! 
threatenin’ 


| picked up the gun ’tother feller knew it 


| wasn’t loaded. 


let the moment pass in a futile endeavor to | 


put meaning into the justice’s Sphynx-like 
utterance. 

The orator made a slight inclination and 
retired into the shade of his store where 
none presumed to follow him. A _ boy 
brought him his dinner and he proceeded 
to carve a chicken on a shingle. 

Mr. Brown popped his law-book into his 
buggy. If he was no match for this learned 
man in dialectics, he had a strong confidence 
in his ability to beat him to death. 
been spread-eagled before the settlement 
and he was ferociously angry. He cast 
aside Law and Statutes. 

“If you don’t summons my witnesses,” 
he said, ‘‘I’ll make it warm for you.” 

The judge was masticating a large mouth- 
ful of bread and chicken. 

‘‘The Constitution of Florida,” he began 
with difficulty. 

‘*Come, come,’ 
no ‘cracker’.”’ 

“He ain’t got no money,” said the judge 
with a suspicion of openness in his manner. 


’ interruped Brown. “I’m 


But he knew wrong. Lamb 
had found the shells since ’tother feller had 
looked at the gun in the morning and he 


| had set the gun where he could get it handy. 


He’d fixed to kill ’tother feller. See? This 
court ain’t open to Bribery and Corruption. 
If twas a case of finin’ him, five dollars 
might go toward it, but — I’ll tell you what, 
it might save you a lot a trouble if we was 
to proceed regular-like. I keep this five 
dollars for expenses of process. Your 


| witnesses are summonsed regular.” 


He had | 





Brown had been communing with him- 
self for some moments. He awoke and 
acquiesced. The judge tucked the money 
in his overalls and called ‘‘Sam.” Some 
loungers stirred on the store-porch across 
the way and one went inside. Presently 
“Sam” approached. The citizens flowed 
into the half-circle and gaped open-mouthed. 

“Sam,” said the judge assuming his 
official manner. ‘‘ You must summons this 
gentleman’s witnesses. Looks like you don’t 
know your business.” 

“All his folks are down at Simeon’s,”’ 
Sam answered. ‘‘They could a-come if 
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the’d a-wanted to. I ain’t goin’ to walk 
way down thar.” 

‘‘Who said walk?” demanded the judge. 
‘“‘Git your horse.”’ 

‘‘My horse is ploughin’ co’n. 
—— if I do.” 

‘“You’re a sworn officer of this court. 
Git your horse.” 

“T’ll tell you what! I'll ride yours.” 

‘‘What do you think my horse is doin’?”’ 

The officer replied that he didn’t care — 
at all (not to inscribe language too literally). 
He reiterated a willingness to suffer the 
pains of Purgatory rather than take his 
horse out of the corn-field. 

Here began a battle-royal between gods. 
Sam moved away, his shoulders humped. 
The judge followed, exploding at intervals. 
The crowd kept step with them. 

Brown looked for Lamb and found him 
alone. 

‘“What do they do with you nights,” he 
asked. 

‘‘Lock me up in a cabin.” 

‘‘Anything to hinder your getting out?” 

‘‘Naw,suh! Not as I knows of. Thar’s 
a winder.” 

‘‘How far is it to the Alabama line?” 

‘“Tain’t so very fer.” 

‘“Know anybody in Alabama?” 

“Thar’s my wife’s brother. 
come from Alabama.” 

‘“Mind you,” Brown said. 
advising you to break jail.” 

‘‘Naw, suh,’’ answered the unmoved 
Lamb. 

“But I do tell you this,’’ continued 
Brown beginning to feel desperately afraid 
that he would not be able to hammer his 
suggestions into his client’s skull, ‘‘ Under- 
stand me! Two and two make four.” 

“T ain’t never had no schoolin’!”’ 

‘“You don’t need no schoolin’,’”’ said 
Brown adopting the cracker negation for 
greater effectiveness. ‘“‘You had his gun 
loaded and ready, didn’t you?” 

‘‘T ain’t never said so,’’ answered Lamb. 
‘He says so.” 


I'll be 


My wife 


“JT am not 





““Where did you find the shells?” 

‘Where I see him put ’em. Under a 
plank in the floor.” 

Brown regarded him hopelessly. ‘Don’t 
you see you've told the whole story?” 

Lamb raised his mild eyes and regarded 
his lawyer with wrinkled forehead. He 
shook his head. “I ain’t never said so. 
He said so,” he repeated. He gave up the 
puzzle and expectorated without predjudice. 

“You will go on to the grand jury and 
they will send you up and you will end in a 
convict camp and mine phosphate,”’ said 


Brown. ‘They will chain you nights in an 
open shed.” 
“T reckon,” replied Lamb. ‘“‘I couldn’t 


stand his talkin’ to my women-folks that-a- 
way. ‘Tain’t decent.”’ 

‘““What’s to keep you here?” 

“T dunno.”’ 

The judge approached the two. He 
looked at the sun and then at Brown. 

“‘T have instructed my officer to summons 
your witnesses if you will hand him the 
list. But the sun is goin’ down. We could 
hardly get started till to-morrow.”’ 

‘Suppose you grant me a continuance 
until this day week,” said Brown. 

“The court will hear your argument,” 
the judge answered. ‘‘Lamb, sun’s drop- 
pin’. It’s time you went to jail. You can 
wait until your attorney has spoke.”’ 

Brown made his first legal argument, and 
at its conclusion the judge assumed an 
attitude of deep thought and finally said, 
“The court grants the continuance asked 
by the defense.”’ 

Brown walked with Lamb to the tumble- 
down cabin. 

“This yere’s the jail,’’ Lamb said. 

“‘Good-day,’”’ said Brown offering his 
hand. 

Lamb wiped his own on his overalls and 
allowed the lawyer to shake it. 

“Like you said,” he began, ‘‘this yere 
cabin ain’t nuthin’.”’ 

“Shut up,” ejaculated Brown quickly, 
seeing the court’s officer approaching. Lamb 
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stepped inside and ‘“Sam’”’ locked the 
door. 

“Say,’’ Sam said, “‘that fellow thinks he 
is God-A-Mighty in this country.” His 
reference was unmistakably to the justice. 
“But he ain’t nuthin’. Some day I'll get 
mad and beat him to death.” 

‘“‘T’ll come and help you,”’ Brown offered. 

“He had you when it come to argyment, 
didn’t he? Oh, he’s eddicated all right. 
But you just wait ‘till I get mad.” 

Three days later Brown was passing down 
the street of the little town where he had 
his office when he met the justice supported 
on the arm of a friend. The justice sighted 
him and lurched toward him dragging his 


companion. Brown prepared to defend 
himself. 
““Thar’s the feller,’’ cried the judge. 


‘*Thar’s the slickest thing on two legs in 





the state of Florida. Thar’s a feller that 
will get thar! Shake.” 

He shook Brown’s hand with violence. 

“‘T’m sorter drunk,’”’ he went on, “‘but I 
know what I’m talkin’ about. I thought 
you was a fool because you looked like one.”’ 
He turned to his friend. ‘‘Here’s a feller 
what bamboozled me like I’d been born 
yesterday. You ain’t botherin ’about comin’ 
back to my town is you?” 

Brown did not understand him. The 
judge hugged a post, so overcome was he 
with his mirth. 

““How does he git his client’s off? Fool 
with the law? Not much. He tells ’em to 
watch their chance and git for Alabama and 
they git. Mr. Simpkins, you is shaking the 
hand of Mr. Brown, the future governor of 
this state.” 

Rome, Itaty, April, 1905 
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By BusHROD 


HEN Rodrigo Triana, a seaman on 

the Pinta, peering through the dark- 
ness, cried, “‘ Land ahoy!’’ — or words to that 
effect in Spanish lingo — America, at that 
outcry, was practically discovered; and 
what had before been vague conjecture as 
to the western hemisphere, then and there 
became a fact forever. 

It is recorded, however, that the ever- 
vigilant Admiral Christopher Columbus, anx- 
ious in his own person to make the first 
find, was himself also on watch that night, 
and a moment before Triana espied the 
outlines of land, had observed some moving 
lights straight away in front, which indi- 
cated they were sailing down upon a shore. 

When darkness lifted, the grey dawn of 
morning revealed the extensive beach of 
what turned out to be an island, alive with 
the natives — their figures in that primeval 
state in which beauty is said to be most 
adorned — many of them holding between 
their teeth what appeared to be firebrands, 
and exhaling great jets of smoke through 
their puckered lips. The firebrands turned 
out to be rude wooden pipes in which were 
brightly glowing the leaves of an indigenous 
plant—a plant thenceforward to take 
great place in history, to be writ large as an 
article of manufacture and commerce, and 
to become an active factor in the sociology 
of men and nations. It was to become also 
an article of happy uses and of villainous 
abuses; and as such —a solace, boon, and 
benefaction, or a withering, degenerating 
curse and crime — and much else also, of 
either praise or condemnation, according 


Note. — The laws quoted in this article are 
taken from Hennings Statutes, the first codified 
laws of the Colonial Assembly of Virginia, pub- 
lished 1808, from manuscripts furnished by Thomas 
Jefferson, collected and preserved by him. The 
quaint orthography of the originals has been fol- 
lowed. ~ 
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to the view-point and the animus of the 
viewer. 

The plant bears the jocular and provincial 
name of ‘The Virginia Weed,”’ but is known 
world-wide as Tobacco. That the glowing’ 
pipes of those insular natives —the mov- 
ing lights—-were observed by Columbus 
just a little before Triana cried “land ahoy,”’ 
is an incident of vast importance, if true; 
for it is upon this historic order of the hap- 
penings that eventful night, that Virginians, 
who delight to crown ‘The Mother of 
States’’ and all her belongings with the halo 
of antiquity, set up the claim, that their 
favorite weed was discovered just a little 
before America itself. 

Whatever the merits of the claim, it will 
be futile to dispute it; because — as is said 
in law —“‘It has color of title,” and the 
Virginians being in sole possession of the 
particular items of history thereunto relat- 
ing, the whole burden of proof to the con- 
trary will rest upon the disputant. 

It is in no sense of disparagement, how- 
ever, that they—the Virginians — were 
wont to think, if not to speak, of Columbus 
as ‘“‘The discoverer of Topacco — and some 
islands and continents called America’’; for 
when it is reckoned how big a thing tobacco 
came to be in their ancient Commonwealth, 
it is plain that, to their minds, Columbus, 
in having found tobacco, was worthy to be 
classed an explorer and discoverer of first 
magnitude, even had the islands and con- 
tinents been omitted from the catalogue of 
his discoveries. 

Whatever measure of importance it at- 
tained in other parts of America, in Vir- 
ginia, the planting, curing, and other dis- 
positions of tobacco, in time assumed the 
dignity and importance of a dominant social 
and civil institution. 

While it was smoked, chewed, and snuffed 
almost universally — these being its vulgar 
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uses —it was in the Old Dominion only 
that the plant became possessed of those 
high and honorable functions that entitled 
it to be termed “The Virginia Weed.” 
Being the only article of export, it was the 
product of all others most readily conver- 
tible into English money, and so became the 
representative of money in the colony, and 
as such, the standard in barter, the measure 
of values, and medium of exchange for all 
other articles — in fact, the currency of the 
people. The cultivation of it, therefore, 
became a privilege, and was hedged about 
with such restrictions and requirements by 
the law-making power, as to make it a 
most exclusive and aristocratic engagement. 
The General Assembly or House of Bur- 
gesses — the first law-making body in Vir- 
ginia, as early as 1632 enacted that, ‘‘The 
necessitie of the present state of the country 
requiringe, Itt is thought fitt that all gun- 
smiths and nailors, brickmakers, carpenters, 
joiners, sawyers, and turners be compelled 
to work at their trades, and not suffered to 
plant tobacco.” 

It was in the direction of whatever af- 
fected its functions as the circulating me- 
dium, that most of the early enactments of 
the assembly were directed; the intention 
being to secure a sound and stable currency 
of the highest possible standard. Thus a 
system of laws gradually evolved, which 
provided for almost every imaginable phase 
in the cultivation, manipulation, and sale 
of tobacco, and thus also was secured an 
article of the very best quality for its ulti- 
mate uses to the consumer. The fact that 
the burgesses themselves, and all officers of 
the assembly, as well, the justices, sheriffs, 
bailiffs, and other officials, received their 
salaries and fees in tobacco, was in itself a 
guarantee that a high standard would be 
maintained for the currency. The Church 
of England being the established church of 
the colony, and the stipends of the clergy 
being payable in tithes of tobacco, the in- 
fluence of the clergy also, was on the side 
of a sound and stable currency, and ‘The 








raisinge and curinge of good tobacco,” was 
enjoined from the pulpit, not only as of the 
highest order of civic duty, but as a Chris- 
tian privilege and religious obligation hardly 
second to observance of the decalogue and 
the partaking of the sacraments. 

It was according, therefore, to the appar- 
ent scarcity or redundancy of the currency 
that the assembly enacted laws for the 
increase or decrease of the number of to- 
bacco plants “per poll’’ to be planted, and 
the number of leaves from each plant to be 
gathered and cured. From the Acts of the 
Assembly, October, 1629, is the following — 
“It was put to the question whether for 
this yeare there should be an ordinance 
made and established for the stintinge of the 
planting of tobacco. To this the opinion of 
the most voices was that noe person work- 
ing in the ground, which are all to be 
tithable, should plant above 3000 plants 
upon a head.”’ 

Act VIII of the same Assembly provided, 
‘““That noe person whatsoever shall plant or 
tende above two thousand plants of tobaccoe 
for any head within his family including 
woemen and children —and it is further 
ordered that if any man shall make any bad 
conditioned tobaccoe, and offer to pay away 


the same — either for debts or marchan-. 


dise, it shall be lawful for the commander 
of any plantation, upon view thereof to 
burne the same; and the partie that shall be 
found delinquant in any part of this order 
shall be hereby barred from planting any 
tobaccoe until he be re-admitted by a gen- 
eral assembly.” 

The plantation, or ‘“hundered,” was the 
earliest civil and military district or jur- 
risdiction. It had representation in the 
House of Burgesses, and the commander 
was clothed with great discretionary powers, 
and was held to corresponding accountabil- 
ity. The enforcing of the tobacco laws de- 
volved upon him and his subordinates. 
Act XXI, Assembly of 1631, provided, 
‘That no planter or mayster of a familie 
shall make or transfer this right of plantage 
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to any other.’”’ Also, ‘That the commander 
shall appoint persons to count the number 
of plants before the roth day of July, and 
say in his conscience the just and true 
number of them, and if the number be found 
to exceed the proportion of 2000 per poll, 
then the commander is to present it to the 
next monthlie cort, and the commissioners 
thereof shall give present order to have the 
whole crop of tobaccoe cut down under 
payne of imprisonment and censure of the 
govonor and counsell and grand assembly 
vff they neglect the execution thereof. And 
upon neglect of the commander he shall be 
censured in like manner.” 

Act XXII provides, “‘That no person 
shall tend or cause to be tended above 14 
leaves, nor gather or cause to be gathered 
above g leaves upon a plant of tobacco; 
and the several commanders shall hereby 
have power to examine the truth thereof, 
and if any offend, to punish the servants by 
whippinge, and bind over the maysters unto 
the next quarter cort at James Citty to be 
censured by the govonor and counsell.”’ 

For the better maintaining the quality of 
tobacco, it was later enacted, ‘‘ That whereas 
it has been taken into serious consideration 
and debate for the bettering our — indeed 
— only commoditie tobacco, for the benefit 
both of the planter and marchant; both 
equally complaining of its low and con- 
temptible rate, and noe expedient found 
butt lessening the quantity and mending 
the quality — finding all other stints incon- 
sistent with the good of this colony. . 
Doe therefore hereby enact that what per- 
son or persons soever shall after publication 
of this act, tend, suffer, or cause to be 
tended any tobacco commonly called “‘sec- 
onds’”’ and “‘slips,” shall for soe doing pay 
2000 pounds of tobacco, one half to the 
informer, and the other half to the militia 
to be disposed of for amunition for that 
county where the offense shall be com- 
mitted.” 

All tobacco, after gathering and curing, 
was required to be deposited in stores or 


warehouses under government supervision, 
there to be “‘viewed, tried, and inspected”’ 
by sworn officials; and woe to the planter 
who undertook to deposit any “‘ill con- 
ditioned’’ leaves, for it was ordered the 
same were ‘‘Instantly to be burnt and the 
planters thereof disabled from plantinge any 
more of the commoditie of tobacco.” ... 
‘‘And no person may neglect, withhold or 
deteyne any tobaccoes from bringinge the 
same to the said stores uppon penaltie of 
confiscation of soe much as shall be kept back 
on the last day of December; to which pur- 
pose alsoe every such person or persons shall 
be sworne .. . that he or they have kept 
back no tobacco except such as is reserved 
for his or their own spendage to use in his 
familie.” Similar requirements and penalties 
applied to the established prices and weights 
in all tobacco transactions. 

It would seem from these laws that to- 
bacco was firmly intrenched in its unique 
position. Nevertheless it had its vicissi- 
tudes, and came near being dethroned from 
its place of exaltation as the medium of 
exchange, by some revolutionary, modern- 
izing iconoclasts and reformers, who domi- 
nated the Assembly of 1634, which Assembly, 
by Act IV, entitled “‘An act for all Con- 
tracts, Bargains, Pleas, and Judgments to 
be paid in money and not in tobacco,” did 
legally if not actually demonetize tobacco. 
It provided ‘‘That whereas it hath been the 
usual custom of marchants and others deal- 
ing intermutually in this colony to make 
all bargaines, contracts, and to keep all ac- 
counts in tobacco and not in money, con- 
trary to the custome in England and other 
places within the King’s dominion, which 
thing hath bread many inconveniencys in 
trade, . . . it is thought fitt by the Govonor 
and Counsell and Burgesses of the Grand 
Assembly; That all accounts and contracts 
be usually made in money and not in to- 
bacco; and further that all Judgments, De- 
crees and Acts, made and ordered in any 
of the Corts within this colony, . . . shall 
be sett down in English money according to 
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the custome of all Pleas and Judgments in 
the Kingdom of England.” 

But those old ‘frenzied financiers’ of 
1634, in enacting the above, made two mis- 
takes: first, it was the seventeenth instead 
of the nineteenth century in which they 
were trying to work the game of demoneti- 


zation, and then they had run up against | 


something a little different from that de- 
based and contemptible thing, “‘free silver.” 
It was the household god of the Old Domin- 
ion, tobacco, they had essayed to dethrone; 
and, though they had successfully worked 
the legislative end of the scheme, and passed 
the aforesaid law, tobacco refused to be 
demonetized, and the people took side with 
tobacco. 

So, the law was still-born —a dead letter 
from its very inception. ‘The crime of 
1873”’ could not be perpetrated in 1634 — 
at least not against tobacco. It was the 
home-made money of the people, and at that 
stage of the country’s development, barter 
being more in vogue than the more com- 
plicated transactions of commerce, it was 
better suited to the needs of the people than 
actual money could possibly have been. It 
is true that about this time an act was 
passed for the coinage of “‘pieces of ten,” 
but it was soon repealed on account of the 
facility with which the coin was counter. 
feited, and in 1642 it was enacted that debts 
thereafter contracted in money should not 
be recoverable by law. Thus, tobacco not 
only resumed its wonted monetary function, 
but about fifty years later, it came to such 
high estate as to partake of the very essence 


and sovereignty of the commonwealth; so | 


that a conspiracy to dig up, burn, or other- 
wise destroy it was made high treason and 
punishable with death. This will appear 
from Act II, Assembly of 1684, as follows: 
““An act for the better preservation of 
the peace of Virginia and preventing un- 
lawful and treasonable association.” 
‘““Whereas many evil and ill-disposed per- 
sons, inhabitants of his majesties collony 
and dominion of Virginia, contrary to their 





duty and allegiance, on or about the first 
day of May in the thirty fourth year of his 
majesties reign — Charles II —and divers 
other days and times did tumultuously and 
mutinously assemble and gather together 
to cut and destroy all tobacco plants, and 
to perpetrate the same in a traterous and 
rebellious manner, with force and arms en- 
tered the plantations of many of his majes- 
ties good subjects, of this his colony, resolv- 
ing by open force a general and total 
destruction of all tobacco plants within his 
majesties dominion to the hazarding the 
subversion of the whole government and 
ruin and destruction of his majesties good 
subjects, if by God’s assistance the prudent 
care and conduct of the then lieutenant 
govonor and counsell, the mutineers had not 
been timely prevented for which treasons 
and rebellions some notorious actors have 
been indicted, convicted and some of them 
executed, and suffered such pains and pun- 
ishments as for their treasons and rebellions 
they greatly deserved. ... Nowtothe end 
and purpose that none of his majesties sub- 
jects may be seduced by the specious pre- 


| tenses of any persons; that such tumultuous 


and mutinous assemblyes to cut and destroy 
tobacco plants... are riotts and tres- 


| passes, and to the end that his majesties 


subjects of this his dominion may be better 
secured in their estates and possessions. 
The burgesses of this present general as- 
sembly pray that it may be enacted, and be 
it enacted by the govonor, counsell and 


| burgesses of this assembly, that if any per- 
| son or persons to the number of eight or 





more, being assembled shall .. . intend 
goe about or put in use with force, un- 
lawfully to cut, pull up, and destroy any 
tobacco plants, either in beds or in hills, 
growing within the said colony, or to de- 
stroy the same either curing or cured, either 
before the same is in hogsheads or after- 
wards, or to pull down, burn, or destroy the 
houses or other places where any such 
tobacco shall be; or to pull down the fences 
or other enclosures of any tobacco plants 
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with intent to cut or destroy the same .. . 
and being thereof lawfully convicted, shall 
be deemed, declared and adjudged to be 
traitors, and shall suffer pains of death, and 
also loose and forfeit as in case of high 
treason.” 

While the penalties for violating the to- 
bacco laws may seem at first glance need- 
lessly severe, they were in fact mild enough 
compared with the ordinary penology of 
the times, when it is remembered that 
the laws regulating and protecting tobacco 
were the equivalent of the laws regulating 
and protecting the money of a country; that 
to increase the legal quantity or decrease 
the legal quality of tobacco, was tantamount 
to making and passing counterfeit money; 
and that to break into an enclosure or build- 
ing for the purpose of destroying it, was in 
reality as grave an offense as it would now 
be to break into the United States Mint or 
rob the Treasury. 

The purchasing power of tobacco, in its 
monetary capacity, was put to its highest 
test at an early period in the history of the 
colony. In 1619, for the better content- 
ment of the colonists, who were mostly 
young men without the ties of home and 
family, and to bind them more firmly to 
permanent settlement, there was sent out 
from England a cargo of assorted spinsters 
—‘‘poor but respectable and incorrupt 
women” to furnish wives to such as would 
marry. They were sold to pay the expense 
of transportation at one hundred pounds of 


tobacco each. The experiment succeeded so | 


well that the following year, another con- 
signment was made of sixty young maids 
“of virtuous education, young; handsome, 
and well recommended.” A wife out of this 
lot sold for one hundred and fifty pounds 
of tobacco. (Howes Hist. of Va., page 41.) 
Now Solomon had stated the price of a 
virtuous wife ‘‘as far above rubies,’ but 
how far above, and how many rubies not 
being stated, the valuation is vague. 
been shown, however, that her price was not 
above tobacco —that is, not above one 





It has ° 





hundred and fifty pounds of the “Virginia 
weed.”’ 

The planting of tobacco being a privi- 
lege, and intended to be, as far as legis- 
lation could make it, an employment of 
more than ordinary profit; the granting or 
withholding the privilege, was often of the 
nature of a reward or punishment. Some 
Frenchmen who were brought into the 
colony about 1631, for the purpose of plant- 
ing vineyards and instructing the colonists 
in the cultivation of the grape, for reasons 
best known to themselves, thought best to 
teach them how not to plant vineyards, and 
succeeded so well in the effort, that the 
Assembly was constrained to pass the follow- 
ing punitive enactment: 

“‘Upon a remonstrance preferred to the 
assembly complaininge that the ffrenchmen 
who were about two years since transported 
into this country for the plantinge and dres- 
singe of vynes, and to instruct others in the 
same, have willingly concealed the skill, and 
not only neglected to plant any vynes them- 
selves but have also spoyled and ruinated 
that vyneard which was with great cost, 
planted by the charge of the late Company 
here; and notwithstanding have received all 
favour and encouragement thereunto, which 
hath disheartened all the inhabitants here, 
It is therefore ordered that the said ffrench- 
men, together with their families be re- 
strained and prohibited from planting to- 
bacco, upon penaltie to forfeit their leases 
and imprisonment until they depart out of 
this colony.” 

The office of clergyman, combining both 
civil and ecclesiastical duties, was doubly 
protected, both in the matter of support, 
and against animadversion in his minis- 
terial capacity. It was enacted — 1624 — 
“That no man dispose of his tobacco before 
the minister be satisfied, upon paine of for- 
feiture double his part of the ministers’ 
means, and one man of every plantation to 
collect his means out of the first and best 
tobacco and corn.” The vulgar custom of 
‘passing the hat” during the time of divine 
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service was unknown in Virginia under the 
good old régime of tobacco. The preacher 
was not to be paid in coppers and nickels, 
with the right to criticise his sermon a 
dollar’s worth, thrown into the contract. 
On the contrary, it was a law ‘‘ That whoso- 
ever shall disparage a minister without 
bringing sufficient proof to justify his re- 
ports, whereby the minds of his parishioners 
may be alienated from him, and his minis- 
try prove the less effectual by their prejudi- 
cation, shall pay 500 pounds waight of 
tobacco.”’ If further proof is wanted that 
the ‘‘weed’”’ was a moral and religious factor, 
it is to be found in the law which provided 
‘‘That whosoever shall absent himself from 
divine services any Sunday without allow- 
able excuse shall forfeit a pound of tobacco, 
and he that absenteth himself a month shall 
pay 50 pounds of tobacco.”” There is no 
mention of the empty pew and “non- 
attendance-of-men evil,’’ now so much com- 
plained of in the churches, to be found in 
the annals of that era, when the tobacco 
patch and the church maintained the rela- 
tions to one another provided for in the 
foregoing law. 

Verily, the American plant which had the 
unique honor of being discovered before the 
country, was a plant of functions in the Old 
Dominion. Neither ‘‘King Cotton” of the 
Southland nor the sacred bean of Boston, 
nor any other in the vegetable kingdom 
hath ever attained such a dizzy height of 
legal exaltation and privilege. But its like 
will ne’er be known again; it has long since 
reached the parting of the ways where as 
an institution it was labelled ‘‘A relic of ye 
olden tyme,” and tobacco, the article of 
common uses, came into possession. 





The plant once so connected with a great 
Commonwealth, that to “dig up, burne, or 
otherwise destroy it” was a crime against 
the state, punishable with death, has been 
touched by the cold hand of latter-day com- 
mercialism, branded with the inevitable 
mark of the dollar, and its very name de- 
graded with the vulgar prefixes — “short 
cut,” “plug,” and “‘stogie.”’ 

Yes, it has come upon the democratic days 
of ‘‘ Equal rights to all and special privileges 
to none”’; right enough in principle, but, it 
must be confessed, somewhat lowering to 
standards. The ‘‘ bottom leaves,”’ the ‘‘ill- 
conditioned,’’ the ‘‘slips’’ and ‘‘seconds 
now have their inning. Even the unlovely, 
weather-beaten quid, and the lowly, for- 
saken cigar stump — those cast-away relics 
of departed pleasure — now sing their re- 
surgam; when gathered by gutter snipe and 
scavenger at twenty cents the bucket-full, 
they are “treated” to a new life in the 
nearest factory, and are made to glow again 
in carved meerschaum and naughty cigar- 
ette, as ‘‘ Pipeman’s Pride,” ‘‘Golden Glory,” 
and ‘High Low Jack and the Game.” Tell 
it not in Gath, that they live again also as 
middle filling, in Havannas, Vegueras, Re- 
galias, and other ‘‘smokes,” foreign in 
name, and fabulous in price, of American 
structure. 

Yes, the proud old plant, once the foster 
child of ‘‘The Govonor and Council and 
Burgesses of the Grand Assemblie of Vir- 
ginia”’ has come to be only a common 
commodity, a proprietary chattel, stocked 
and controlled by a commercial octopus 
called the Tobacco Trust — Shades of the 
mighty! 


CHARLES Town, W. VA., June, 1905. 


” 








XUM 


THE CONVICTION 


OF A SENATOR 485 





THE CONVICTION OF A SENATOR 


By WALLACE MCCAMANT 


N the third of July, 1905, United States 
Senator John H. Mitchell was con- 
victed in the Circuit Court of the United 
States for the District of Oregon of a viola- 
tion of Section 1782 of the Revised Statutes. 
This statute, in so far as it is material in 
connection with the charge against Senator 
Mitchell, is as follows: 

“No senator . .. after his election and 
during his continuance in office . . . shall 
receive or agree to receive any compensation 
whatever, directly or indirectly, for any 
services rendered, or to be rendered, to any 
person, either by himself or another, in 
relation to any proceeding ... in which 
the United States is a party or directly or 
indirectly interested before any depart- 
ment, court, court-martial, bureau, officer, 
or any civil, military, or naval commission 
whatever. Every person offending against 
this section shall be deemed guilty of a 
misdemeanor and shall be imprisoned not 
more than two years and fined not more 
than ten thousand dollars, and shall more- 
over by conviction therefor be rendered 
forever incapable of holding any office of 
honor, trust, or profit under the govern- 
ment of the United States.” 

The indictment of Senator Mitchell on this 
charge is the outgrowth of certain prose- 
cutions which have been undertaken by 
the government in connection with land 
frauds perpetrated in the state of Oregon. 
On December 7, 1904, S. A. D. Puter and a 
number of other defendants were convicted 
of conspiracy to defraud the government 
out of certain lands in the’state of Oregon, 
and these defendants thereupon made con- 
fessions implicating certain men in high offi- 
cial life. Puter, in his confession, alleged 
that he had paid Senator Mitchell two 
thousand dollars for securing Mitchell’s in- 
fluence in pushing through certain fraudu- 
lent entries in the land office. 





On hearing of this charge, Senator Mit- 
chell left Washington and reached Portland 
on December 24, 1904, for the purpose of 
testifying before the grand jury. He ap- 
peared before the grand jury on December 
28, but notwithstanding the testimony 
which he gave before that body, on Decem- 
ber 31, he was indicted for complicity in 
the Puter conspiracy. 

The same grand jury found a second in- 
dictment against him on January 31, 1905, 
in connection with an additional alleged 
conspiracy to fraudently secure goverment 
lands. The indictment on which the sena- 
tor has been convicted was found on Febru- 
ary 1, 1905. It charges in seven different 
counts an unlawful agreement on the part 
of Senator Mitchell, in connection with his 
law partner, A. H. Tanner, to receive, and 
the unlawful receipt of, certain moneys 
from Frederick A. Kribs, for services ren- 
dered and to be rendered before Binger 
Hermann, as Commissioner of the General 
Land Office, in connection with certain land 
entries, chiefly timber claims, which were 
pending in the Department, and in which 
the United States was interested. 

There was a fourth indictment found by 
the same grand jury against Senator Mitchell, 
in which he was charged with complicity 
in a conspiracy to create a new forest re- 
serve in the Blue Mountains in Eastern 
Oregon, with a view to the profit of private 
individuals who were interested in utilizing 
lands already taken up within the contem- 
plated reserve for the creation of scrip on 
which government lands could be located in 
other sections. 

The indictment found on February 1, is 
the one which came on first to be tried, and 
is the indictment which has attracted the 
largest share of public attention. It was 
followed on February 8 by an indictment of 
Senator Mitchell’s law partner, A. H. Tan- 
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ner, for the crime of perjury. It was 
charged, in the indictment of Tanner, that he 
had sworn falsely before the grand jury 
with reference to his partnership contract 
with Senator Mitchell. Three days later, 
on February 11, Judge Tanner plead guilty 
in open court to this indictment for perjury, 
and made a full confession which implicated 
Senator Mitchell in an attempt to fabricate 
a false contract in lieu of the genuine one 
for the purpose of concealing the receipt of 
moneys from Kribs for improper services 
to be rendered in the General Land Office. 
Tanner has not been sentenced. 

On April 11, 1905, Senator Mitchell in- 
terposed a demurrer and a plea in abate- 
ment to the indictment found against him 
on February 1. His demurrer was based 
chiefly on the contention that the indict- 
ment did not charge him with knowledge 
of the receipt of any of the moneys which 
Kribs had paid, and also on the ground that 
it did not in terms state that Senator Mit- 
chell was a United States Senator at the 
time named. 

The indictment charged that Kribs, with 
intent to unlawfully influence Binger Her- 
mann, Commissioner of the General Land 
Office, to expedite certain entries pending 
in the land office employed Senator Mitchell 
and his law partner, A. H. Tanner, to per- 
form services for him in connection there- 
with. It charged that after Mitchell’s elec- 
tion as senator, and during his continuance 
in office, Mitchell and Tanner, on February 
13, 1902, unlawfully received from Freder- 
ick A. Kribs, five hundred dollars for services 
rendered and to be rendered before Binger 
Hermann, Commissioner of the General 
Land Office. 

There were six additional counts in the 
indictment which did not differ materially 
from the first count. 

Judge DeHaven, who presided at the trial 
and passed on the demurrer, held that the 
indictment was very inartificial, but that it 
sufficiently appeared from the indictment 
both that Mitchell had knowledge of the 





payment of the Kribs money and that he 
was United States Senator at the time in 
question. 

The plea in abatement was passed on by 
Judge Charles B. Bellinger in the last opin- 
ion which he rendered before his death in 
the month of May. This plea in abatement 
was based in part on the fact that certain 
jurors who sat on the grand jury were not 
taxpayers in the state of Oregon; in part 
on the fact that Francis J. Heney, a citizen 
of California, was undertaking to fill the 
office of United States District Attorney for 
Oregon; that by reason of non-residence he 
was ineligible; that he had been in the jury- 
room and had induced the jury to bring in 
the indictment. These, and the other ob- 
jections raised by the plea in abatement, 
were held insufficient by Judge Bellinger on 
objections thereto presented and argued by 
Mr. Heney. 

Aside from these preliminary questions, 
by much the most interesting question of 
law developed by the trial was the question 
of Judge Tanner’s qualification as a witness 
for the government. The case against Sen- 
ator Mitchell was dependent very largely 
on the testimony of Judge Tanner, chiefly 
for the purpose of identifying the corre- 
spondence which had passed between him- 
self and Senator Mitchell, all of which was 
secured by the government at the time Judge 
Tanner turned state’s evidence. 

When Judge Tanner was called as a wit- 
ness, counsel for Senator Mitchell inter- 
posed an objection to his being sworn on the 
ground that he was disqualified under Sec- 
tion 5392 of the Revised Statutes, by reason 
of his having pleaded guilty to the crime of 
perjury committed before the grand jury, 
in January, 1905. This section reads as 
follows: 

‘““Every person who, having taken an 
oath before a competent tribunal, officer, or 
person in any case in which a law of the 
United States authorizes an oath to be ad- 
ministered that he will testify ... truly 

. , willfully and contrary to such oath 








YUM 


THE CONVICTION OF A SENATOR 487 





states or subscribes any material matter 
which he does not believe to be true is guilty 
of perjury and shall be punished by a fine 
of not more than two thousand dollars and 
by imprisonment at hard labor not more 
than five years; and shall moreover, there- 
after be incapable of giving testimony in 
any court of the United States until such 
time as the judgment against him is re- 
versed.”’ 

It will be noted that the language of this 
statute is not as clear as might be desired 
and the defendants raised the question as 
to whether the word ‘‘thereafter,’’ found in 
the last clause of the section, referred to the 
commission of the perjury or to the judg- 
ment and punishment therefor. The court 
held that there was no disqualification in 
the absence of a judgment finding the wit- 
ness guilty of the crime of perjury. Judge 
Tanner’s evidence was therefore admitted, 
an exception being reserved by the de- 
fendants. 

The testimony for the government tended 
to show that the moneys paid by Kribs were 
paid in the form of checks drawn in favor 
of the firm of Mitchell and Tanner; that in 
every case these checks were deposited by 
Judge Tanner to the firm credit, and a few 
days after the expiration of the month in 
which the money was paid the balance to 
the firm’s credit in the bank was divided, 
Senator Mitchell receiving his share. 

On this state of the record, it was con- 
tended in Senator Mitchell’s behalf that he 
was not chargeable with knowledge of the 
source from which the moneys came until 
after the payment had been made. Author- 
ities were cited to show that there must be a 
guilty knowledge at the time the money is 
received. This contention was overruled by 
the court, principally on the ground that 
there was evidence tending to show that 
Mitchell had constituted Tanner his repre- 
sentative and agent for the purpose of re- 
ceiving these moneys, and that he was there- 
fore chargeable with Tanner’s knowledge at 
the time the moneys were paid. 





On this evidence another contention was . 
made in behalf of Senator Mitchell. The 
charge in the indictment was that the 
moneys in question had been paid by Kribs. 
The defendants contended that this evi- 
dence, if it tended to show that any money 
had been paid to Mitchell, did not show that 
Kribs had paid the money. Authorities 
were cited to show that a deposit of funds 
in bank creates the relation of debtor and 
creditor between the depositor and the 
bank, and not the relation of trustee and 
cestut que trust. It was contended in Sen- 
ator Mitchell’s behalf that the deposit of 
the Kribs check in each case in bank de- 
prived the money, for which the check 
stood, of any Kribs ear-marks, and that a 
subsequent payment to Mitchell, or a sub- 
sequent deposit to his credit, did not prove 
the allegation of the indictment that the 
money had been paid by Kribs. This con- 
tention was also overruled by the court. 

One of the strong points in the govern- 
ment’s case against Senator Mitchell was 
the testimony of Judge Tanner, to the effect 
that when Mitchell came to Oregon in De- 
cember, 1904, to appear before the grand 
jury, he and Tanner had entered into an 
arrangement to prepare a new firm con- 
tract, under the terms of which Judge 
Tanner should be permitted to hold for his 
own use all moneys received by the firm for 
services rendered in any of the departments 
at Washington. Such a contract was pre- 
pared and ante-dated to March, 1gor1, the 
beginning of Mitchell’s senatorial term, and 
Judge Tanner appeared before the grand 
jury with testimony that the fabricated 
contract was genuine. Through shrewd 
work on the part of the detectives in the 
service of the government this transaction 
was run down, and Judge Tanner was con- 
fronted with such proofs of the fabrication 
of the contract as induced him to turn 
state’s evidence. 

Senator Mitchell’s counsel endeavored to 
keep out of the record all of this testimony 
in regard to the fabricated contract, by 
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contending that Tanner was Mitchell’s at- 
torney at the time when the transaction 
took place, and that therefore he could not 
be permitted to disclose any communica- 
tions which had passed between them. It 
appeared that Senator Mitchell, prior to 
that time, had telegraphed Judge Tanner to 
see the government attorneys and endeavor 
to prevent his indictment and that Tanner 
had interviewed both the United States 
District Attorney and his assistant in Mitch- 
ell’s behalf. The defendants contended that 
this made Tanner Mitchell’s attorney. Tan- 
ner said that he did not so consider it and 
the court therefore admitted the evidence. 
Senator Mitchell did not take the stand in 
his own behalf. 

The case was closely and ably tried, 
Francis J. Heney, of San Francisco, repre- 
senting the government, and Alfred S. Ben- 
nett of The Dalles, Ore., and John M. Thurs- 
ton, of Washington, D.C., representing the 
defendant. 

It is announced that Senator Mitchell’s 
counsel will carry the case to the Supreme 





Court, and it will be noted from the fore- 
going that they have several interesting 
legal questions to present. 

This is but the first of a long series of 
trials which are likely to consume the time 
of the Circuit Court of the United States for 
the District of Oregon for many weeks. As 
this article is written the court is entering 
on the trial of Congressman J. N. Williamson, 
who is charged with conspiracy to fraudu- 
lently secure government lands in Crook 
County, Ore., by inducing dummies to 
homestead these lands in the interest of 
Williamson and his associates. The trial 
of Binger Hermann, congressman from the 
first district in Oregon, and at one time com- 
missioner of the General Land Office, on 
the several indictments found against him, 
is likely shortly to follow. Three of Ore- 
gon’s state senators and a large number of 
men of prominence in the state are under 
indicment in connection with these same 
prosecutions. The total number under in- 
dictment is about sixty. 

PorRTLAND, ORE., July, 1905. 
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For its midsummer number THE GREEN BaG 
offers to its readers an issue devoted mainly to 
the lighter side of the law, the side upon which 
it built its early reputation. To those of its 
readers who have feared from the more serious 
tone of some of its recent articles that its unique 
characteristics were to be abandoned, we hope 
this number will be evidence of our purpose to 
continue to offer from time to time a due pro- 
portion of matter which may afford recreation 
to the legal mind. If the reader scans these 
pages under condition of temperature and 
humidity like those which enveloped its prepa- 
ration, he will feel that the lighter and briefer, 
the better. 


Or the lawyers whose fame we have recently 
celebrated, all have been conspicuous for their 
work in litigation and for their participation 
in public affairs. Mr. 
Cowen is an excel- 
lent representative of 
that other depart- 
ment of modern 
practice which guards 
and controls the ac- 
cumulated wealth of 
corporations. It is 
pleasant in thesedays 
of shocking disclos- 
ures of infidelity to 
their clients and their 
profession of some of 
those who have been 
regarded as good ex- 
amples of this type of lawyer, to recall the 
career of one who bore even greater re- 
sponsibilities with unselfish sagacity. 

The memorial address before the Maryland 
State Bar Association which we print was 





Hon. Jupson HARMON 





delivered by a lawyer who has also been 
recently in the public eye in a manner highly 
creditable to himself and to the Bar. Mr. 
Harmon was born in Ohio in 1846, gradu- 
ated from Denison University in 1866, and from 
the Cincinnati Law School in 1869. From 
1876 to 1887 he served as judge, first of 
the Common Pleas Court and later of the 
Superior Court of Cincinnati. Since his resig- 
nation from the Bench he has continued in 
active practice, interrupted only by his accep- 
tance of the office of Attorney General of the 
United States under President Cleveland. He 
has shown his interest in the learning of the 
law by his work as a member of the faculty of 
the Cincinnati Law School. His appointment 
by the President as one of the special attorneys 
to investigate the alleged giving of rebates by 
the Santa Fé railroad, was hailed with satis- 
faction as proof of a determination to deal 
fearlessly and fairly with a distressing situation. 
His report in favor of action against the officers 
of the road, however, was rejected by the Ad- 
ministration, apparently to the reyret of all 
impartial citizens. 


AGREEABLE essavs 
into the border land 
of law, literature, and 
philosophy, are hard 
to extract from a 
busy profession 
though the talent, we 
are sure, and the in- 
clination, we trust, 
still survive the 
breathless pursuit of 
wealth. We were 
glad therefore to ob- 
tain the result of 
Mr. Morse’s medita- 
tions upon a portion of the philosophy of the 
law. 

Mr. Charles Morse, D.C.L., was called to 
the Bar of Nova Scotia in 1885, and appointed 
Deputy-Registrar and Reporter of the Ex- 





CHARLES Morse 
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chequer Court of Canada by the Dominion 
Government in 1888. He is a _ graduate 
(LL.B.) of Dalhousie University, Halifax, and 
(D.C.L.) of Toronto University. Mr. Morse 
is-a law examiner in the latter institution. 
He is an associate editor of the Canada Law 
Journal, and has been a frequent contributor 
in prose and verse to THE GREEN Bacand other 
legal periodicals. In conjunction with Charles 
H. Masters, K.C., he founded the Canadian 
Annual Digest in 1896, of which he is still one 
of the editors. 


EvEN a law magazine is entitled to indulge 
in fiction in midsummer though the narrative 
of Florida practice which we publish is, we are 
told, a true story. 
We suspect, more- 
over, that the author 
could identify his 
hero. If the strict- 
ness of any of our 
brothers beclouds his 
sense of humor and 
he is disposed to criti- 
cise the ethics of the 
alleged Mr. Brown, be 
it known that the 
author, though 
trained at the Bar and 
a former practitioner, 
has, like so many 
other lawyers of literary talent, deserted the 
field that even Lord Bramwell found three- 
quarters dry, for the more joyful land of 
romance. 

Mr. Boone is a graduate of Williams College 
and of the Law School of the University of 
Virginia. His early practice was in Florida 
and Charlottesville, Virginia, where he now 
makes his home. The success of his stories 
of Virginia life has led him to take up a tem- 
porary residence in Italy, and to devote his 
entire time to literature. We are promised, 
however, some studies of modern Italian 
theories of jurisprudence. 





Henry BuRNHAM Boone 


TuatT there are veins of undeveloped humor 
in the statutes and reports is disclosed now and 
then by such merry stories as Mr. Washington 
has written for us. We were glad to find the 
light of originality in one of the many attempts 





in this field which we are permitted to pass 
upon. 

Mr. Bushrod C. Washington, who is a 
descendant of John Augustine, a brother of 
Gen. George Washington, was born near 
Charles Town, Virginia, in 1839, and received 
an academic education at St. Timothy’s Hall, 
Maryland. Upon the secession of Virginia 
he entered the Confederate army, serving under 
Jackson in the ‘‘Stonewall”’ brigade. He was 
wounded and captured at the battle of Kerns- 
town, and detained five months as a prisoner 
in Fort Delaware. Being exchanged, he was 
transferred to the cavalry service under Gen. J. 
E. B. Stuart, was promoted to a lieutenancy 
for gallant services in the battles of ‘‘The 
Wilderness,’”” was again wounded, captured, 
escaped, was wounded again and disabled till 
the close of the war. After the war he resumed 
for a time the cultivation of hisfarm. He is the 
author of a biographical sketch of ‘‘The Late 
Justice Bushrod Washington’’; ‘‘Mt. Vernon, 
the American Mecca’’; ‘‘Was Washington 
Author of his Farewell Address?’’ etc. 


In pursuance of our policy of publishing 
legal expositions of trials of national impor- 
tance we offer in this issue an account of the 
first and most impor- 
tant of the Oregon 
Land Frauds cases. 
Though the disgrace 
of United States Sena- 
tors is almost ceas- 
ing to be surprising, 
there is an element 
of interest in the 
magnitude of the al- 
leged land frauds and 
the importance to the 
great states of the 
West of wiping out 
these outrages. 

Mr. McCamant is a native of Pennsylvania 
and is a graduate of LaFayette College. After 
reading law in the office of J. Hay Brown, now 
justice of the Pennsylvania Supreme Court, he 
moved to Portland, Oregon, in 1890, where he 
has since engaged in practice. Since 1894, 
he has been one of the masters in chancery of 
the United States Circuit Court for the dis- 
trict of Oregon. 





Watriace McCaMantT 
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This department represents a selection of the most important leading articles in all the English and American 
legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative 
importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 





CONSTITUTIONAL LAW (Delegation of Legisla- 
tive Power) 

In the Central Law Journal of July 7 (V. 
lxi, p. 3) F. E. Williams prints a brief en- 
titled, ‘In How Far May Acts of the Legis- 
lature be Made Contingent upon Being Ac- 
cepted by Popular Vote without Violating the 
Principle that Legislative Power Cannot be 
Delegated.” 

He summarizes his views as follows: 

“It may be said under the sanction of what 
is believed to be the better opinion and 
weight of authority, that the following propo- 
sitions are established: 

‘First. Independent of any express consti- 
tutional authorization, the enactment, opera- 
tion, or taking effect of a legislative act cannot 
be made contingent upon popular acceptance 
by the state at large, for the reason that such 
acceptance is inconsistent with our system of 
representative government and is therefore 
construed as a violation of the principle that 
legislative power cannot be delegated. 

““Second. In the absence of an express con- 
stitutional limitation, local option laws both 
general and special, if confined to local affairs, 
may be passed, although their operation is 
contingent upon a favorable vote of the dis- 
tricts to be affected, and such laws do not 
violate the principle that legislative power 
cannot be delegated, for the reason that they 
are justified by virtue of the power and dis- 
cretion of the legislature in its control of 
public corporations, and because of their an- 
alogy to the system of local self-government 
which existed in America before our constitu- 
tions were adopted and in the mother country 
from time immemorial.” 





CONSTITUTIONAL LAW (Freedom of Contract. 
Limitation of Hours of Labor) p 





JEROME C. KNowLTON contributes to the 
June Michigan Law Review (V. iii, p. 617) an 
article on the constitutional right of ‘‘Free- 





dom of Contract.” Of contracts with muni- 
cipalities he says: 

‘‘There can be no doubt but that the state, 
for itself or its municipalities, mere agents of 
the state for most purposes, may by general 
law specify the terms upon which it will con- 
tract with parties. There is no principle of 
local self-government involved.’’ The cases, 
however, leave this principle of doubtful ap- 
plication. ‘‘The line of demarkation in this 
respect between the legislative functions and 
the business functions of a municipality is 
very dim and sometimes overlooked. Free- 
dom of contract is, by some courts, consider- 
ably restricted, as in the Atkin case, and 
wholly unbridled, as in the Michigan case. 
The New York doctrine, if we can tell what it 
is, seems to approach nearer to the constitu- 
tional guarantees of the citizen. 

“The right of contract as between indi- 
viduals is no less uncertain than as between 
the individual and the state. It is conceded 
that this right as pertaining to private prop- 
erty or personal liberty is guaranteed by the 
Constitution of the state and of the nation, 
but what limitations may be placed upon its 
free enjoyment present troublesome questions 
before the courts. 

‘‘Where persons are incapacitated from giv- 
ing complete assent to a contract, by reason 
of age or infirmity or artificiality of construc- 
tion or where the contract itself is of such a 
nature that the making of it would be detri- 
mental to the public generally, then there is 
little doubt of the right and duty of the legis- 
lature to regulate or prohibit. Within this 
field public policy has full control, but beyond 
it the Constitution stands to protect the citi- 
zen in his natural rights. 

“The right of contract is possessed and en- 
joyed subject to the police power of the state. 
This power has never been defined, and its 
relation to freedom of contract is imperfectly 
understood. It certainly includes the power 
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of the state to protect itself by legislation, and 
under it contracts which tend to defeat the 
ends of government or are manifestly preju- 
dicial to the interests of the whole people may 
well be prohibited. Beyond this very little 
can be said that is satisfactory. 

‘““There has been no doubt but that the 
state may pass laws in preservation of the 
public health. The constitutional guarantees 
of the individual do not abridge the power of 
the state to do this.” 

In this connection the author discusses 
elaborately, among others, the now famous 
case of People v. Lochner. Of this case he 
Savs: 

‘If the Supreme Court of the United States 
continues to look beyond the proclaimed pur- 
pose of a law and to judge of its constitution- 
ality from the manifest motives for its enact- 
ment, there will be found in a few years 
much waste paper in the statute laws of our 
several states. Nothing is better known than 
that a large part of the paternal legislation of 
recent years, relating to the ordinary callings 
in life, has been enacted and defended on one 
pretended purpose or another when the real 
purpose and effect of the law are in violation 
of the letter and spirit of the Federal Consti- 
tution.” 

In the main his views of this case agree with 
those of Professor Freund in his article in our 
last number. 


CONSTITUTIONAL LAW (Mandamus) 

‘‘Mandamus Against a Governor”’ is dis- 
cussed by Edward J. Myers in the June 
Michigan Law Review (V. iii, p. 631). 

‘“The question whether the courts have the 
power to issue the writ of mandamus against 
the chief executive of a state to compel the 
performance of a duty imposed upon him by 
law, has been answered in two irreconcilable 
lines of decision— the one being that the 
Governor is not answerable to the writ to 
compel the performance of his duty, be it 
either discretionary or ministerial in its char- 
acter, the other, that he is liable to the writ 
to compel the performance of duties purely 
ministerial in nature. 

“Tt is proposed to review here the cases 
wherein the question has been decided, cov- 
ering the period of time from the year 1839 to 


’ 





and including the decision of another very 
recent case, that of State ex rel. Higdon v. 
Jelks, Governor, and to make this examina- 
tion in the light of the discussion in State of 
Ohio v. Nash.” 

The author first collects an array of author- 
ities supporting the proposition that the writ 
will not lie against the Governor to compel 
the performance of any official duty, he being. 
entirely removed from the control of the 
courts without regard to the question as to 
the nature of his duties, whether strictly exe- 
cutive or political or purely ministerial. Then 
follows a collection of authorities from juris- 
dictions, which, ‘‘ while granting the complete 
independence of the Governor of the state 
from judicial control in the performance of 
his purely executive and political functions, 
have held as to the ministerial duties incum- 
bent by law upon him and which the legisla- 
ture might, with equal propriety, have required 
any other officer to perform, that the writ of 
mandamus will lie to compel the performance 
of such duties.” ° 

“The rule, that the Governor of a state 1s not 
amenable to the writ of mandamus, to compel 
the performance oj a duty, be it ministerial or 
discretionary in tts nature, is the one which 
seems to be more in accord with sound legal 
principles. And as a basis for this conclusion, 
the following reasons are advanced: 

‘First. That the rule that the writ is 
issuable and enforceable against the Governor 
of a state, in matters purely ministerial in 
character, is clearly against the great weight 
of judicial authority. 

‘“Second. If the writ of mandamus were 
granted, it would prove unavailing. 

“Third. The independent and distinctive 
features of the departments of government 
forbid the interference by one with the other. 

‘Fourth. The Governor’s accountability to 
the people at the polls, and his liability to 
impeachment, afford adequate remedies for 
his failure to perform ministerial duties. 

‘““There seems to be no doubt as to the 
trend of judicial authority and no further 
comment upon that point is necessary. 

‘It is a fundamental principle of law, that 
the writ of mandamus will never be granted 
in cases where, if issued, it would prove 
unavailing. And where the object sought is 
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impossible of attainment, that is, where there 
is a want of power to enforce it, if granted, 
it will be withheld. The Governor being the 
chief executive officer of the state, is not 
amenable to the processes attempted to be 
enforced by executive officers of a rank in- 
ferior to him. No power exists to compel the 
chief executive to act.” 





EVIDENCE (Expert Testimony) 


In the June Michigan Law Review (V. iii, 
p. 597) H. B. Hutchins continues his treatise 
on ‘‘The Examination of the Medical Expert.” 
He concludes his elaborate analysis of the cases 
as follows: 

‘‘A reading of the cases upon the subject 
of expert testimony must reveal the fact that 
the criticisms of the courts upon it are justi- 
fied, not on account of any inherent danger in 
such testimony, or because of its necessarily 
unsatisfactory character, but rather because 
of the frequent failure of counsel to conduct 
the examination of experts in accordance with 
the rules governing the admission of opinion 
evidence and a lack of appreciation, or, at all 
events, a forgetfulness, in many cases, by both 
counsel and expert that the function of the 
latter is quasi-judicial. In his enthusiasm for 
his client, the trial lawyer steps beyond the 
bounds, and he finds a ready second in his 
expert who has become imbued with the 
spirit of the advocate. The result is error 
which prompts caustic comments by the re- 
viewing court, not always upon the course of 
counsel or the attitude of the witness, but 
frequently upon the general worthlessness and 
danger of expert testimony. That within his 
proper field the expert is a necessary factor in 
the administration of justice, cannot admit of 
doubt. In many cases, without his aid, courts 
and juries would be helpless. That expert 
testimony, if the case demands it, and it is 
properly and logically developed, is safe and 
helpful, is the verdict of reason and experience. 
In the absence of a reform that would make 
the expert the appointed officer of the court, 
instead of the paid employee of a party,-he can 
escape disparagement only through the care of 
counsel in the conducting of the examination 
and his own care in preserving the judicial 
attitude.” 





INTERNATIONAL LAW (Destruction of Neutral 

Prize) 

A BRIEF sketch of the law relating to 
“Destruction of Neutral Ships by a Bellige- 
rent” by Hugh H. L. Bellot, in the Law Times 
of July 1 (V. cxix, p. 193) thus summarizes the 
subject: 

‘“By a universal rule of international law a 
belligerent captor must take his prize, whether 
enemy or neutral, into one of his own ports for 
adjudication. To this rule there are certain 
exceptions, some of which are generally rec- 
ognized as legitimate, whilst others are re- 
garded as doubtful, or, at any rate, do not 
receive universal acceptance. The recent cases 
of the Thea, the Knight Commander, and the 
Oldhamia are examples of the latter class. To 
the general rule, the destruction of an enemy’s 
ships forms the first exception. The weight 
of authority, municipal regulations, and inter- 
national usage unite in admitting that under 
certain circumstances, such as the dangerous 
condition of the prize, the possibility (if re- 
leased) of giving information to the enemy, 
the want of men to form a prize crew, the 
lack of provisions or water, the prize, if an 
enemy’s, may be ransomed, sold, retained, and 
used as a tender or what not or destroyed. | 

‘“‘The proposition that a belligerent may 
destroy every ship, perhaps chartered by a 
neutral and laden with neutral goods, sailing 
under his enemy’s flag, because he lacks a 
prize crew or has no ports, is not supported 
either by international usage, law, or author- 
ity. ‘Such a proposition,’ says Mr. Charles 
Clarke, ‘is an application of the rule of piracy 
which may be very convenient to the pirate, 
but is wholly unjustifiable as to anyone else.’ 

‘‘But with the destruction of neutral vessels 
and cargoes it is far otherwise. A right to 
destroy neutral vessels has no existence in 
international law. If it is impossible to bring 
a neutral prize within the jurisdiction of a 
court of competent jurisdiction, she must be 
released immediately. 

“The confusion of thought which has made 
this an apparent exception to the general rule 
that a prize, whether enemy or neutral, must 
be brought in for adjudication has arisen from 
regarding exceptional conduct as a rule of 
conduct. 

““What the decisions of the English prize 
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court establish is this: An enemy’s ship may 
be destroyed under exceptional circumstances; 
if a neutral ship is destroyed under similar 
circumstances, this confers no right upon the 
captor. On the contrary, he has committed 
an offense against international law for which 
he must make not merely restitution for what 
he has destroyed, but must also pay a penalty 
in the shape of damages and costs.” 

The author criticizes as suicidal the attitude 
of the British government of acquiescing as 
neutrals in a contrary policy while enforcing 
greater strictness on her own commanders in 
time of war. 


JURISPRUDENCE (Law Merchant, Vitality of) 


In the Law Journal of June 17 (V. xl, p. 467) 
appears the following note of an interesting 
recent English decision. 

“The decision of the Divisional Court in 
Webb, Hall & Co. v. The Alexandria Water 
Company that the share warrants of the de- 
fendant company are negotiable instruments, 
illustrates the adaptability of the law merchant 
to the conditions of modern commerce. The 
law merchant is that portion of the common 
law which is founded on the usages of mer- 
chants. It has been developed by judicial de- 
cisions, and has certain disadvantages insepara- 
ble from a system of case law; but, on the 
other hand, it has the great advantage of being 
flexible, while codified law is rigid. If the view 
expressed in Crouch v. Le Crédit Foncier, 42 
Law J. Rep. Q. B. 183; L. R. 8 Q. B. 374, had 
continued to prevail, much of this advantage 
would have been lost; for in that case the Court 
of Queen’s Bench held that the quality of nego- 
tiability could only be annexed to an instru- 
ment by the ancient law merchant. For- 
tunately, in Goodwin v. Robarts, 45 Law J. 
Rep. Exch. 748; L. R. 10 Exch. 337, the Court 
of Exchequer Chamber prevented the mis- 
chief threatened by this decision, by affirming 
the rule that the custom of merchants may 
make any instrument negotiable — a judgment 
which has been acted upon in several instances. 
Moreover, in one of the latest cases, Edelstein 
v. Schuler, 71 Law J. Rep. K. B. 572; L. R. 
(1902) 2 K. B. 144, Mr. Justice Bigham showed 
an appreciation of the fact that the world of 
commerce moves faster than it was wont to do. 
‘It is to be remembered,’ said the learned 





judge, ‘that in these days usage is established 
much more quickly than it was in days gone 
by; more depends on the number of the trans- 
actions which help to create it than on the time 
over which the transactions are spread, and it 
is probably no exaggeration to say that nowa- 
days there are more business transactions in an 
hour than there were in a week a century ago.’”’ 


JURISPRUDENCE (Sociology) 


A SUGGESTIVE editorial on the process of de- 
velopment of modern law appears in the Law 
Journal of June 17 (V. xl, p. 468). 

‘‘Sociology is a word which meets us often 
in print now. Is has a society all to itself in 
England. It has an important journal devoted 
to it in the United States. It is the crown and 
consummation of Herbert Spencer’s lifelong 
labors in philosophy, but somehow the lawyer 
—even the scientific lawyer—pays no attention 
toit. Perhaps it is that there is something too 
indefinite about it for the practical intellect of 
the lawyer, and it must be confessed that a 
haze does hang round the subject. But it isa 
great illuminating idea, and sooner or later the 
jurist will have to reckon with it. Pascal long 
ago conceived of society as a sort of ‘colossal 
man,’ but to that great thinker it was rather a 
figure of speech, a brilliant guess like some of 
Aristotle’s, than a scientific theory. The 
sociology of to-day is nothing if not scientific. 
It grounds itself on the hypothesis that society 
is a living organism, analogous to plants and 
animals, grows like them in accordance with 
fixed laws, has its maturity and its decay. 
Certainly there are striking analogies between 
the individual and society, their constitution 
and their development. Think, to take an 
illustration of what Spencer calls ‘differentia- 
tion,’ how the Curia Regis branched out into 
the King’s Bench, the Common Pleas, the 
House of Lords, the Privy Council, the Court 
of Chancery; how the process of ‘integration’ 
again has been bringing together the feudal 
and petty jurisdictions under one head, the 
King’s justice, and consolidating local customs 
into the common law of England. To trace 
the processes here and in other directions would 
take volumes; but if these principles are really 
at work determining the evolution of society 
and of law, are they not worth the lawyer’s 
attention? ”’ 
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THE COST OF A PRINCIPLE 


By EpGcar WuiTE 


AT the December call of the Kansas City 
Court of Appeals docket, the biggest case over 
a small matter ever tried in Missouri passed 
into history. The style of the action was John 
Massengale v. Elijah E. Rice. The Appellate 
Court’s uncontested order of affirmance crowned 
Elijah with the victor’s laurel wreath. 

The subject of litigation was a spindle- 
shanked steer, ‘‘a very ordinary animal, a 
scrub,” the plaintiff said, ‘‘ worth about $30.” 
The life of the steer fight and the great Civil 
War were about the same — five years. 

If there is a Missourian who has not heard 
of the Celebrated Steer Case it is because his 
parents were shamefully derelict in their edu- 
cational obligations to him. It has become a 
part of the state’s fame, just as in less peaceful 
days Charles Quantrill, Bill Anderson, and the 
James boys enriched the commonwealth’s 
history with a certain distinction. 

In September, 1899, John Massengale, of 
Macon County (known as “Missouri John” 
when herding cattle back in Wyoming), missed 
from his ranch a small red steer. It didn’t 
bother him much, because he had a thousand 
of much better quality left, and he never lost 
any time in hunting up the prodigal. But one 
evil day a horseman came along the road and 
called ‘‘Missouri John” out. He told him he 
had seen his missing animal down on Rice’s 
farm, which was just across the line in Chariton 
County. John went over to see Farmer Rice. 
Together they visited the herd, and Massengale 
promptly spied the scrub. 

‘‘That’s mine, Elijah,’’ he said. 

‘*No, John,”’ replied Elijah, ‘‘we raised that 
steer ourselves.” 

Massengale telephoned to his lawyer at 
Macon and a suit in replevin was filed. Before 
the justice the plaintiff described his animal as 
‘a dark red steer, a round body, rather a small 
dark two-year-old, a little under average size 
with a white spot in his forehead, and an under- 
bit in the right ear.”’ 

Elijah gave the description of his steer as 
follows: ‘‘ Well, the steer is what I would call 
a red steer. He has just a white spot on his 
forehead, with an underbit in the right ear.”’ 





SIDE 


The similitude of belief furnished beautiful 
grounds for warfare. Both men had money 
burning in their pockets. The border was soon 
aroused by adherents of the two prominent 
litigants. ‘‘ Missouri John” had begun his career 
by rounding up cattle in the West and he knew 
he could not be mistaken. Elijah had grown up 
in the valleys where a man’s social success was 
rated according to his knowledge of steercraft, 
and he felt that he knew the subject of con- 
troversy as well as he did any member of his 
family. In passing, it may be remarked that 
it is fairly safe to criticise a cattleman’s com- 
mand of the King’s English, or his manners at 
the dinner table, but when you challenge his 
capacity to identify anything that wears horns 
you can look for trouble with entire confidence. 

There were seven trials. Hung juries, ap- 
peals, and changesof venue strung the litigation 
out halfa decade. It traveled along a highway 
paved with shining dollars, until at the climax 
it was figured the unsuccessful litigant stood 
to lose $5,000. 

The case would have ended in 1g00, but at 
the very end of the trial, during a strong appeal 
to the jury, Elijah’s leading lawyer, J. A. Col- 
lect, used this language, taken from the printed 
record: 

“‘Massengale obtained his start by rounding 
up unbranded cattle in the West; and branding 
them as his own. In the West they call that 
‘branding mavericks,’ but here in Missouri we 
call it plain-out cattle stealing.” 

That short tirade cost Elijah $300, for the 
plaintiff appealed on the ground that there was 
no evidence in the record to justify the attack, 
and after the Appellate Court had read through 
the 275 printed pages it so held, and Elijah 
had to pay for the brief. 

During the life of the steer case it had been 
tried at Bynumville, Salisbury, Kansas City, 
and Fayette. When the trial was ‘‘on” in a 
town, the tavern-keepers would send out for 
extra help in the cook room and buy out the 
grocers. Each side levied on its respective 
township for witnesses, and when the two clans 
would meet in a town there wasn’t much room 
for anybody else. 

The case was fought out with varying honors 
until a fatal day in last April, when a jury came 








496 


THE GREEN BAG 





into court at Fayette and said the steer be- 
longed to Elijah. 

** Missouri John’s’”’ lawyers went through the 
long record of the last trial with a microscope, 
and then met their client at Macon. 

“The jig’s up, John,” said one of the barris- 
ters, gravely. ‘‘There ain’t the ghost of a 
ground to hang an appeal on this time.’’ 

‘“‘We’re beat, you mean?” asked the big 
ranchinan. 

“*You’ve guessed right.” 

Well,” said John, ‘‘I hate a croaker. I 
went to law for a measley, spindle-shanked 
steer, and I’m going to take what the law hands 
out. Figure up what the fun has cost me, 
boys, and the check’s ready.”’ 

He sat awhile and calmly pulled at his pipe. 
Then he picked up his sombrero and walked to 
the door, where he hesitated and looked back. 

‘But, say, fellers,” he remarked, ‘‘that was 
my steer!” 

The defendant notified ‘‘ Missouri John’s ”’ 
attorneys that he would file a motion for 
affirmance in the Court of Appeals at the fall 
term, and they told him to go ahead — they 
were tired. 

The steer is still enjoying life on Elijah’s 
broad pastures. He has recently had it pho- 
tographed and to show he entertains no ill- 
will has sent copies of the picture to “ Mis- 
souri John” and his four lawyers. 


Macon, Mo., July, 1905. 


He Was Only Lieutenant.—JIt is said that 
legal documents are dry, yet, at times, much 
of humor and pathos, unknown to either the 
public or the profession, creep into the record. 

In a divorce proceeding recently instituted, 
when and where is immaterial, the parties had 
lived together more than seventeen years, and 
there were threechildren, the oldest a girl of six- 
teen; and differences had arisen between the 
parents, concerning the hour at which a young 
man, who was waiting on the daughter, should 
leave. High words followed, and while they 
continued to occupy the same house their 
relations became strained. The husband was 
a mechanic, working some distance from home 
and consequently was obliged to take his din- 
ner with him. The couple had accumulated 
‘some property and owned their own home, 
the title to which, however, was in the wife’s 





name. After he had eaten his breakfast one 
morning he went to his work, carrying with 
him his dinner, both prepared by his wife. 
During his absence the wife, advised by in- 
termeddling friends, instituted divorce pro- 
ceedings, alleging cruel and inhuman treat- 
ment, making her life burdensome, etc., that 
her husband quarreled with her and applied, 
during such quarrels, abusive language to her, 
and obtained through her attorney an order 
on her husband to show cause why he should 
not be enjoined from returning home, or from 
interfering with their property, alleged to be 
the wife’s separate estate. The story told in 
the affidavits filed by the husband in response 
to the order, contains something of humor 
and all of pathos that can be compressed into 
words: We quote verbatim. 

“This defendant admits that he and the 
plaintiff quarreled, but such quarrels were not 
more serious than those arising in many fam- 
ilies over differences concerning their domestic 
affairs, and the plaintiff bore her full share in 
their promotion and continuance, for it is pro- 
verbial that ‘It takes two to make a quarrel.’ 

“* Affiant denies that he treated the plaintiff 
either cruelly or inhuman, but on the con- 
trary he alleges that during their seventeen 
years of married life she has been in control 
of the house and swayed the scepter over, and 
ruled himself and his family with no uncertain 
hand; that he hasnever had any higher position 
than that of lieutenant in his own household 
in which his wife was the officer in command 
and that he has never been in the line of pro- 
motion. 

‘‘ Affiant further says that he knows of noth- 
ing more cruel than the treatment attempted 
to be meted out to him in this case by the 
plaintiff here— receiving from him but three 
days since his monthly earnings up to the last 
dollar, preparing his breakfast, handing him 
his dinner pail and bidding him good-bye this 
morning as he went forth to labor for her and 
those he loved, and then, without a word of 
warning and leaving him without a penny to 
procure himself a supper or a bed, among 
strangers, seeks to exclude him from the home 
built and made possible by his industry, and 
which he hoped would be his refuge in old age 
when his power to labor longer has passed 
away.” 
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It is needless to say the injunction was re- 
fused and plaintiff enjoined from interfering 
with his enjoyment of his home pending trial. 


Idem Sonans.— When Judge Lemuel LeB. 
Holmes was district attorney he told this story 
on himself: About the time that the law was 
passed providing for the trusteeing of wages, 
he had a case given him by a client, and he 
trusteed the wages of one Manuel Sylvia, an 
operative in the Potomska mill, New Bedford. 
Now, the Manuel Sylvias in the New Bedford 
directory fill pages, like unto the John Smiths 
and Joseph Johnsons in other communities, 
requiring some other description if identity is 
aimed at. 

Shortly after the writ had been served, 
Hiram Kilburn, the agent of the mill, stopped 
Mr. Holmes on the street and began emptying 
the vials of his wrath. Mr. Holmes demanded 
to know what the trouble was. 

“Why, you trusteed the wages of Manuel 
Sylvia in our mill,’”’ exploded Mr. Kilburn. 

“What of it?” asked Mr. Holmes, with 
dignity. 

““What of it?” repeated Mr. Kilburn, excit- 
edly; ‘‘there are twenty-seven Manuel Sylvias 
in the Potomska mill. We have had to hold 
up the pay of every one of them, and when I 
left things looked like a riot.’’ — Boston Her- 
ald. 


Advice — Abe Hummel, the New York 
lawyer, who is known as a master of repartee, 
is to be credited with a new, pithy, and very- 
much-to-the-point retort. The other morning, 
accompanying a client to court, the case at 
issue being a breach of promise suit for dam- 
ages, based on letters written by the defendant, 
the counsellor had been giving a lesson on 
morals to his client, when the latter dejectedly 
remarked: ‘‘Oh! I know all about it, Abe; 
the same old song, ‘Do right and fear noth- 
ing.’ ”’ 

“No! no! That’s not it at all,” answered 
Abe; ‘‘don’t write, and fear nothing.’’ — Ar- 
gonaut. 


An Oklahoma Letter.— (Mr County At- 
turna.) — Dear Sir on the 28 of Last Mo i 
wear veary Much taKen biuy a surprise When 
i wear Call to Bee pressen at Judge falice Coart. 





to ancer to a charge of taKing the sume of,a 
Bout 243 Bushels of coin from Mr. H. C. reaves 
on the 24 of last Moi and My Broth Hav give 
a good Bound and are read-y. for tryel at eney 
day Dear Sir i cand prove Whear Wee Wear 
and that Wee Hav a bout 45 Head of Hougs 
and 5 Head of Haurses. and that Wee Hav 
Bouit Couirn from Ever mand that had it to 
sell a round us. 

We Hav bouit coirn from Mr. H. C. Reaves 
to fead with and Hav Keep out the best years 
to plat so Whend the Charge Wear made ouit 
We had a bout 3 PKs. of the H. C. Reaves 
Coirn and Hav got it untell yet Mr. County 
(Att) i cand prove Buy my Nabers that i am 
a worker and not a loafer of Course i Hav Ben 
told What was the Mater Buiy 1 of My Nabers. 
that if wear not eney thing But Presddgeuess a 
gain Mee. But Mr. County Atturney I Will 
ask You for ane Eariley tryle i want to show 
to this county and my Community Just Who 
iam a worker and not a corn thief. 

Now i will Close My Lanthey Letter. 
Hopeing to heare from you at Wounce. 
Your Writers 
Harry Wall and Lee Wall 
At Whome. 


A Book of delightful interest to one familiar 
with the English law reports, though not as 
well known as it deserves to be, is the anony- 
mous collection of anecdotes regarding famous 
Englishmen of the last century, entitled ‘‘ Per- 
sonalia,’”’ by ‘‘Sigma’’ (Copyright, 1903, by 
Doubleday, Page & Co.). 

From its chapter on lawyers we reprint by 
permission the following extracts. 


Tue Baron was trying a case which turned 
on what constituted ‘‘necessaries”’ for a minor, 
the leader on one side being a rather decrepid 
and eldery Queen Councillor, whose marriage 
to the somewhat mature daughter of a patrician 
house had occasioned a certain amount of 
ironical comment on the part of his learned 
friends, while the opposing party was cap- 
tained by a “‘silk’’ who, although younger than 
his antagonist, had decidedly the advantage 
of him in the matter of olive branches. The 
question for decision was whether a piano con- 
stituted a ‘‘necessary,’’ the childless old bene- 
dict arguing that it was, and his opponent, the 
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paterfamilias, insisting that it was not. At 
last the former, by way of clinching his con- 
tention, began to allude rather pompously to 
his married experiences, a subject he was very 
fond of introducing on account of the august- 
ness of his alliance. ‘‘My lord,’”’ he osten- 
tatiously urged, ‘‘as a married man I can speak 
with some authority on these matters, and in 
my experience 1 have always understood that 
a piano was a ‘necessary’ for any one in the 
position which the minor in this case occupies.” 
Hereupon the ‘“‘ paterfamilias’’ counsel cruelly 
interupted with: ‘‘My lord, my learned friend 
boasts of his married experiences, but I must 
remind him that, as a matter of fact, he only 
entered upon the connubial state compara- 
tively recently, whereas I, my lord, have not 
only been married nearly twenty years, but am 
the father of a large family; while in that re- 
spect, so far as I am aware, the union to which 
my learned friend refers with so much com- 
placency has not proved equally fortunate.” 
“‘My lord,” furiously rejoined the other, ‘I 
must really protest against my friend making 
these offensive remarks. I request your lord- 
ship ” he was continuing with accelerated 
wrath as the titter in court became more pro- 
nounced, when Baron Pollock, bending over 
from the bench, threw oil upon the troubled 
waters by quietly interfering with, ‘‘Gentle- 
men, I think we had better confine ourselves 
to the issue in the present case.” 





Mr. Justice ByLEs was another ‘‘strong”’ 
judge of that epoch whose austere demeanor 
was in strict harmony with an almost ultra- 
puritanical attitude of mind, which on one 
occasion was subjected to a very unwelcome 
experience. He was trying a case at Win- 
chester, in which some soldiers of the depot 
were indicted for a riotous affray with a gang 
of navvies employed in the neighborhood. 
One of these navvies had been under examina- 
tion for a considerable time with very little 
practical result, and at last the judge, inter- 
posing, observed to the examining counsel that 
he appeared to be making very little way with 
the witness, who had better be allowed to give 
his evidence after his own fashion. ‘‘Come, 
my man,” said the judge reassuringly, ‘‘we 
must get to the end of this. Suppose you tell 
the story in yourown way.” ‘“‘ Well, my lord,” 





broke out the navvy, greatly relieved at being 
delivered from his tormentor, ‘‘you see it was 
like this: We met the sodjers on the bridge 
and one of ’em says to me ‘Good mornin’.’ 
‘Good mornin’, yer—’.” But before the 
specimen of appalling vernacular that followed 
was well articulated Mr. Justice Byles had fled 
precipitately from the bench, with, no doubt, 
a mental resolution never again to invite a wit- 
ness of the navigating order to ‘‘tell his story 
in his own way.” 


Apropos of witnesses and counsel, I think 
the most scathing retort that I ever read was 
the following, which I saw in some country 
newspaper report of an assize case. A counsel 
had been cross-examining a witness for some 
time with very little effect, and had sorely 
taxed the patience of the judge, the jury, and 
every one in court. At last the judge inter- 
vened with an imperative hint to the learned 
gentleman to conclude his cross-examination. 
The counsel, who received this judicial intima- 
tion with a very bad grace, before telling the 
witness to stand down, accosted him with the 
parting sarcasm: ‘‘ Ah, you’re a clever fellow, a 
very clever fellow! We can all see that!” 
The witness, bending over from the box, 
quietly retorted, ‘I would return the compli- 
ment tf J were not on oath!” 


ALTHOUGH posing as one of those unterres- 
trial judges who have never heard of a music 
hall, and are wholly unacquainted with slang, 
Lord Coleridge was not above enjoying an 
occasional touch of billingsgate when applied 
to any individual whom he did not particularly 
affect. One of his learned brethren, with whom 
he was on intimate terms, was one day abusing 
a fellow puisne, who happened to be especially 
repugnant to them both, in language the re- 
verse of Parliamentary. Coleridge listened 
to the opprobrious appellations with bland 
satisfaction and then unctuously observed, 
“T am not addicted to expressions of that kind 
myself, but would you mind saying it again?” 
As is well known, he signalized his tenure of the 
lord chief justiceship by presenting the unpre- 
cedented spectacle of appearing as a defendant 
in an action brought against him by his son- 
in-law, in the course of which he sat in the body 
of the court prompting his counsel. Doubt- 
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less this unedifying incident was due rather to 
his misfortune than to his fault; but ermine, 
even if itself unsullied, becomes somewhat 
depreciated when placed in contact with dirty 
linen, and Lord Coleridge never quite survived 
so unfortunate a shock to his prestige. 


How much Coleridge, when at the bar, owed 
to the untiring ability and laboriousness of 
Charles Bowen only those who were behind the 
scenes can properly estimate. Bowen cer- 
tainly never recovered the strain of the Tich- 
borne trial, in which he was throughout the 
animating spirit of the Attorney-general, who 
without him would many times have perilously 
floundered. Bowen was one of the subtlest and 
most brilliant lawyers that ever adorned the 
English bench. Moreover, he was endowed 
with a peculiarly mordant wit, enunciating the 
most sardonic utterances in a voice of almost 
feminine softness. Of these, perhaps, the most 
prominent was his protest to the counsel who 
was impugning wholesale certain evidence 
which had been filed against his client. 
‘‘Aren’t you going a little too far, Mr. r 
he murmurously interposed. ‘‘Truth, you 
know, will occasionally out, even in an affi- 
davit.” 

Lord Esther was at the best but rugged ore 
compared to the thrice-refined gold of Charles 
Bowen, who, if he had only deigned to trample 
the dust of the political arena, would have 
equaled on the woolsack even the reputation 
of Westbury. 

But law was not the only field in which he 
shone. If not actually a poet, he was a verse- 
writer of a very high order, while as an essayist 
or a historian he would, by dint of style alone, 
assuredly have won a distinguished place. 
His single defect was perhaps an undue pro- 
clivity for irony, which on one occasion he 
indulged in from the Bench, with disastrous 
effect on the jury. Shortly after his appoint- 
ment as a puisne judge he was trying a burglar 
in some country town, and by way of mitigat- 
ing the tedium of the proceedings summed up 
something in the following fashion: ‘‘ You will 
have observed, gentlemen, that the prosecuting 
counsel laid great stress on the enormity of the 
offense with which the prisoner is charged, but 
I think it is only due to the prisoner to point out 
that in proceeding about his enterprise he at all 








events displayed remarkable consideration for 
the inmates of the house. For instance, rather 
than disturb the owner, an invalid lady, as you 
will have remarked, with commendable solici- 
tude he removed his boots and went about in 
his stockings, notwithstanding the inclemency 
of the weather. Further, instead of rushing 
with heedless rapacity into the pantry, he care- 
fully removed the coal-scuttle and any other 
obstacles which, had he thoughtlessly collided 
with them, would have created a noise that 
must have aroused the jaded servants from 
their well-earned repose.’’ After proceeding 
in this strain for some little time, he dismissed 
the jury to consider their verdict, and was 
horror-struck when, on their return into court, 
they pronounced the acquittal of the prisoner. 

Lord Bowen was probably the only judge 
who, on being summoned on an emergency 
to the dread ordeal of taking admiralty cases, 
entered upon his doom with a pleasantry. 
After explaining to the counsel of that con- 
summately technical tribunal the reason of his 
presiding over it on the occasion in question, 
and warning them of his inexperience in this 
particular branch of practice, he concluded 
his remarks with the following quotation from 
Tennyson’s beautiful lyric, then recently 
published :— 


‘‘And may there be no moaning of the Bar 
When I put out to sea.” 


OnE of the greatest equity judges of the 
last half century was the late Sir George Jessel, 
the first and so far the only Jew who has been 
raised to the English Bench. Jessel’s appoint- 
ment was received with a certain amount of 
misgiving, not on account of his attainments, 
which were unexceptionable, but by reason of 
an undesirable audacity which had occasionally 
marked his conduct of cases at the Bar. There 
is no doubt that at a pinch, in order to score a 
point, he was not above “improving” the 
actual text of the report which he purported 
to be quoting, and I well remember that this 
practice produced quite a dramatic little scene 
when, having sprung upon a particularly pains- 
taking opponent some case which apparently 
demolished the latter’s argument, that learned 
gentleman, with an almost apoplectic gasp, 
requested that the volume might be passed to 
him. The result of his perusal was more satis- 
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factory to himself than it was to Jessel, who, 
however, treated the matter as a mere trifle not 
worth fussing about and calmly restarted his 
argument on a new tack. 

In this undesirable habit he resembled an 
eminent predecessor who, on investing some 
obsolete case on which he was relying with a 
complexion peculiarly favorable to his argu- 
ment but quite new to the presiding judge, the 
latter quietly asked him to hand up his volume 
of reports. After a moment’s critical examina- 
tion the judge handed the volume back with 
the scathing rebuke: ‘‘As I thought, Mr. 1 
my memory of thirty years is more accurate 
than your quotation.” 

But once on the Bench, Jessel not only dis- 
carded all derogatory methods, but also 
pounced remorselessly on any too ingenious 
practitioner who might attempt to resort to 
them, and brief as was his judicial career, he 
contrived to leave a reputation unrivaled in the 
Rolls Court since the days of Sir William Grant. 





A CHANCERY court is not, as a rule, a very 
amusing resort, but Vice-chancellor Malins 
was always able to command a fairly ‘“‘ good 
house,’”’ as he might generally be counted on to 
show a certain amount of sport under the 
stimulating attacks of Mr. Glasse and his 
Hibernian rival, Mr. Napier Higgins. Mr. 
Glasse, whose countenance recalled that of a 
vicious old pointer, when not engaged in 
bandying epithets with Mr. Higgins, applied 
himself only too successfully to developing 
the unhappy Vice-chancellor’s propensities 
for making himself ridiculous. Sir Richard, 
an amiable, loquacious old gentleman, who had 
bored and buttonholed his Parliamentary 
chiefs into giving him a judgeship, was cer- 
tainly an easy prey for a bullying counsel. In 
external aspect dignified enough, he was 
afflicted with a habit of conversational irrel- 
evancy which might have supplied a master- 
subject for the pen of Charles Dickens. While 
Higgins roared him down like a floundering 
bull, Glasse plied the even more discomfiting 
weapons of calculated contempt and imper- 
tinence. 

The following is a sample of scenes which 
were then of almost daily occurrence in Sir 
Richard’s court. ‘‘That reminds me,’ the 
judge would oracularly interpose, fixing his 





eyeglass and glancing round the court, ‘‘that 
reminds me of a point I once raised in the 
House of Commons—”’ 

“*Really, my lord,” Mr. Glasse would bruskly 
interrupt with a withering sneer, ‘“‘we have not 
come here to listen to your lordship’s Parlia- 
mentary experiences.” Whereat, with an 
uneasy flush, the Vice-chancellor would mut- 
teringly resume attention. On one occasion I 
recollect Mr. Glasse so far forgetting himself 
as to exclaim audibly in response to some 
sudden discursion from the bench, ‘‘D d 
old woman!’’ Every one, of course, tittered, 
and the Vice-chancellor, for once nerving him- 
self for reprisals, bent forward with a scarlet 
face and the interrogatory, ‘‘What was that 
you said, Mr. Glasse?”’ But his terrible an- 
tagonist was not to be confounded. Without 
a moment’s hesitation he replied, airily flourish- 
ing his many-colored bandana, ‘‘My lord, I 
will frankly acknowledge that my remark was 
not intended for your lordship’s ears,’’ an 
explanation which Malins thought it prudent 
humbly to accept. 

But in justice be it said that though intimi- 
dated in a fashion by this brace of forensic 
bruisers, the Vice-chancellor was in his judg- 
ments no respecter of persons, and in the cele- 
brated Rugby School case he administered a 
rebuke to a right reverend prelate, lately at the 
head of the Church, which must have been far 
from comfortable reading if a full report of the 
proceedings ever came under his notice. 

Sir Richard’s garrulity once cost him rather 
dear. On arriving unusually late in court he 
artlessly explained that his unpunctuality 
was due to his having started for his morning 
ride without his watch, which he had acciden- 
tally left at home, and in consequence had been 
beguiled into a prolongation of his amble 
with the ‘“‘liver brigade.”” About an hour after 
this unnecessary explanation a person pre- 
sented hiinself at the Vice-chancellor’s house 
in Lowndes Square and informed the butler 
that he had been sent from the court for Sir 
Richard’s watch. The butler at first was 
suspicious, but on finding the watch on his 
master’s dressing-table, and thinking that he 
would be greatly inconvenienced without it, 
he handed the timepiece, a very valuable one, 
to the messenger, who promptly hurried off, 
but not in the direction of Lincoln’s Inn. 
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ACCIDENT INSURANCE. (DEATH — VISIBLE 
Mark on Bopy) 
N. Y. Sup. Cr. App. Div. 4TH DEPT. 
The meaning of a clause commonly contained in 
accident insurance policies, but which has seldom 
been construed by the courts, is passed upon in 
Root v. London Guarantee & Accident Company, 
86 New York Supplement, 1055. An accident 
policy insured against bodily injuries sustained 
wholly and exclusively through external violence 
occasioned accidentally by visible means, and 
further provided that the insurance did not cover 
injuries of which there was no visible mark on the 
body. The insured fell from a bicycle and re- 
ceived internal injuries, causing angina pectoris 
from which he died. There was no visible mark 
on the body of insured, and it was contended for 
this reason the case did not fall within the compass 
of the policy. There was, however, considerable 
evidence that after the injury, insured grew pale 
and weak and became emaciated. This paleness 
and emaciation it was held were visible marks 
upon the body within the meaning of the policy. 
Menneiley v. Empire Liability Assurance Co., 148 
N. Y. 596, 43 N. E. 54; Mutual Accident Ass’n v. 
Barry, 131 U.S. 100, 9 Sup. Ct. 755 and Gale v. 
Mutual Aid & Accident Ass’n, 66 Hun. 600, 21 
N.Y. S. 893, in which identical provisions have 
been held not to prevent recovery under some- 
what similar circumstances are cited, and the 
statement in the first mentioned case that the 
purpose of the policy was to provide that a case 
of death or injury should not be regarded as 
within the policy, unless there was some external 
or physical evidence that indicated that it was 
accidental, is quoted with approval. 


BENEFICIAL ASSOCIATIONS. (CompEeTENcY 
or WITNESSES — TRIBUNAL OF THE ORDER 

— CoNncLUSIVENESS oF DeEcisIoNn) 
MICHIGAN SUPREME Court. 
The effect of a statutory enactment as to the 
competency of witnesses upon the proceedings of 
a tribunal, established by a beneficial association, 
is considered apparently for the first time in 
Michigan, in Dick v. Supreme Body of Interna- 
tional Congress, 101 Northwestern Reporter 564. 
Michigan Comp. Laws § 1897, 10181, provides that 
no person authorized to practice medicine shall 
be allowed to disclose any information which he 
may acquire in attending a patient. A by-law 





of a beneficial association provided for a hearing 
before the supreme board of trustees on death 
claims, the claimant to appear and give evidence 
to establish his claim, and further provided that 
on an appeal to the supreme body the decision of 
such body should be final and binding on every 
member and his beneficiaries. The statute, it is 
held, governs proceedings before the supreme 
tribunal of the order so that on a hearing, such as 
that provided for by the by-laws, evidence by 
physician as to facts which he learned while 
treating the deceased member is not admissible. 
A necessary corollary to this holding is the further 
decision that the determination of the supreme 
body, as to liability on a certificate of membership, 
is not conclusive where such body acted upon the 
physician’s evidence admitted in violation of the 
statute. 


CARRIERS. (IMPOSSIBILITY OF PERFORMANCE 
— SpEcIAL SHIPPING AGREEMENT — MopI- 
FICATION BY BILL oF LADING) 

U.S. SupREME Court. 

Northern Pacific Ry. Co. v. American Trading 
Co., 25 Supreme Court Reporter, 84, is authority 
for the proposition that nonperformance of a 
special agreement by a carrier to transport a 
through shipment by the vessel of a connecting 
carrier sailing on a designated day, is not excused 
by the wrongful refusal of the deputy collector of 
the port to grant a clearance while the freight 
was on board, on the ground that it was contra- 
band of war. It is to be noted, however, that the 
contract was not unlawful when made, nor ren- 
dered unlawful by any subsequent legislation, and 
was made with the knowledge that difficulty might 
arise in the course of transportation because of 
the character of the freight. It was also held, 
that the mistaken action of the deputy revenue 
collector did not constitute a “restraint of princes, 
rulers, or people’? within the meaning of that 
phrase in the bill of lading. 

Another question of considerable importance 
arose in this case upon the contention of the 
carrier that the special agreement for through 
shipment was modified by the subsequent receipt 
by the shipper of a bill of lading, containing a pro- 
vision that the carrier was not to be liable for any 
loss not occurring on its own road. It, however, 
appeared that the special agreement was made 
between the authorized agents of the shipper and 
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of the carrier, and that the bill of lading was after- 
ward delivered apparently as a mere matter of 
form; that the condition relied on was in small 
type, and that the bill itself was received only 
by a clerk of the shipper and was immediately 
hypothecated. Under these circumstances it is 
decided that the special agreement was not modi- 
fied by the bill of lading. 


CARRIERS. (InJury To PAssENGER STANDING 
ON PLATFORM — CONTRIBUTORY NEGLI- 
GENCE) 


MICHIGAN SUPREME Court. 
Under Michigan Comp. Laws, § 6303, declaring 
that if a passenger is injured while on the plat- 
form of a car, in violation of the regulations of the 
railroad company, the latter shall not be liable, 
provided room and seats inside were sufficient 
for the accommodation of passengers, it is held 
by a divided court in Morgan v. Lake Shore & 
Michigan Southern Ry. Co., ror Northwestern 
Reporter, 836, that where all seats were occupied 
and a passenger became faint from conditions 
existing as a result of the company’s negligence, 
and because of inability to get to a window to 
relieve his faintness, he sought to get fresh air on 
the platform, he was not guilty of contributory 
negligence as a matter of law. The force of this 
decision as a precedent, especially in other states, 
is somewhat weakened by the fact that three of 
the six judges dissented. 


CONSPIRACY TO DEFRAUD’ UNITED 
STATES. (EssENTIALS OF OFFENSE) 

U.&. BD. C. X. J. 

The disclosures which followed the burning of 
the excursion boat, General Slocum, resulted in the 
indictment of the officers of the Nonpareil Cork 
Works for conspiracy to defraud the United 
States, in that they caused a half pound iron bar 
to be placed in blocks of cork to be used in making 
life-preservers for use on vessels navigating the 
waters of the United States, in order that the 
preservers might fulfill the regulations of the 
United States government as to the weight and 
pass the inspection of the United States officers, 
in accordance with section 4400 of the Revised 
Statutes. The indictments were demurred to, and 
the demurrers overruled. The federal judge held 
that conspiracy to defraud the United States is 
not limited in its application to conspiracies to 
deprive the United States of money or property, 
as was contended by the defendants. It was 
further claimed that the life-preservers to be made 
from the cork which had been weighted with iron 
were not to be sold to the United States but to 
another party, and that the United States could 





not, therefore, by any of the acts charged in the 
indictment, be defrauded. It will be remembered 
that the cork was being furnished to a company 
which had received the contract to supply life- 
preservers for use upon certain vessels, and this 
firm had notified the Nonpareil Cork Works that 
the blocks of cork previously furnished were not 
of sufficient weight to comply with the United 
States regulations, and the weighted blocks were 
then sent with directions that one weighted block 
should be used in each life-preserver to bring it up 
to the required weight. The court holds that this 
was a conspiracy to deceive the officers of the 
government in their execution of a duty by secur- 
ing their unwitting approval of what the law con- 
demned. 


CONSTITUTIONAL LAW. (Cit1zENs — Ex- 
CLUSION OF PERSON OF CHINESE DECENT) 

U. S. SupREME Court. 

A case which will no doubt attract a great deal 
of attention is that of United States v. Ju Toy, 25 
Supreme Court Reporter, 644. Defendant claimed 
to have been born in the United States, and to be 
returning from a visit to China, when he was 
detained by the immigration officers at San Fran- 
cisco. A hearing was had under the rules of the 
Department of Commerce and Labor, and Ju Toy 
was ordered deported. A writ of habeas corpus 
was issued by the United States District Court, 
and a referee to whom the matter was referred 
reported that the petitioner was born in the United 
States and was a citizen thereof. The govern- 
ment appealed to the Circuit Court of Appeals, 
which court certified to the United States Supreme 
Court questions, first, as to whether the District 
Court should have granted the writ of habeas 
corpus ; second, whether it should have directed 
a new or further hearing upon evidence to be 
presented; and, third, whether it should have 
treated the finding and action of the executive 
officers of the Department of Commerce and 
Labor upon the question of citizenship as final 
and conclusive. The majority of the court, by 
Mr. Justice Holmes, upon the authority of U.S. 
v. Sing Tuck 194 U.S. 161, 24 Sup. Ct. Rep. 621, 
holds that habeas corpus should not be granted 
when the petition alleges nothing but citizenship 
as making the detention unlawful; and, further, 
that the decision of the executive officers is no 
less conclusive on the federal courts in such pro- 
ceedings when citizenship is the ground on which 
the right of entry is claimed, than when the ground 
is that of domicile and the belonging to a class 
excepted from the exclusion acts, citing Yamataya 
v. Fisher, 189 U. S. 86, 23 Sup. Ct. Rep. 611, U.S. 
rel Turner v. Williams, 194 U.S. 279, 24 Sup. Ct. 
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Rep. 719; Chin Bak Kan v. U.S. 186 U.S. 193, 
22 Sup. Ct. Rep. 891; Fok Young Yo v. U.S. 185 
U.S. 296, 22 Sup. Ct. Rep. 686, and Lem Moon 
Sing v. U. S. 158 U. S. 538, 15 Sup. Ct. Rep. 967. 
The court then holds that the constitutional guar- 
anty of due process of law does not require a 
judicial trial, and is not infringed by the Chinese 
immigration act making the decision of the appro- 
priate department on the right of a person of 
Chinese descent to enter conclusive on the federal 
courts in habeas corpus proceedings in the absence 
of any abuse of authority, even where citizenship 
is the ground on which the right of entry is claimed, 
citing in addition to the above, Nishimura Ekiu v. 
U. S. 142 U. S. 651, 12 Sup. Ct. Rep. 336 and 
Fong Yue Ting v. U. S. 149 U. S. 698, 13 Sup. Ct. 
Rep.1016. Judge Brewer in his dissenting opinion 
says that the decision is to his mind appalling, and 
that, if the procedure provided for by the rules 
of the Department of Commerce and Labor does 
not constitute a star chamber proceeding of the 
most stringent sort, what more is necessary to 
make it one? adding, ‘I do not see how any one 
can read these rules and hold that they constitute 
due process of law for the arrest and deporta- 
tion of a citizen of the United States.” 


CONSTITUTIONAL LAW. (Equa Prorec- 
TION OF THE Laws — Due Process or Law 

— PROSECUTION OF LYNCHERS) 
U.&.C.C.,.N. D. Ata. 
Ex parte Riggins, 134 Federal Reporter, 404, 
was a habeas corpus proceeding growing out of the 
lynching of a negro named Maples at Huntsville, 
Ala. The federal grand jury indicted a number 
of the lynching party for conspiracy under sections 
5508 and 5509 of the Revised Statutes. The in- 
dictment alleged that, by reason of the acts com- 
plained of, Maples was deprived of the enjoyment 
of rights, privileges, and immunities secured to 
him by the constitution and laws of the United 
States. The demurrers to the indictment were 
overruled by Judge Jones in an interesting and 
exhaustive opinion, the principal holdings of which 
are to the effect that it is impossible for private 
persons to prevent the enjoyment of the right to 
the equal protection of the laws under the four- 
teenth amendment, since that right is actually 
enjoyed when a citizen is not improperly dis- 
criminated against in the making or execution of 
state laws. The due process of law guaranteed 
by the same amendment, however, is denied when 
individuals ‘forcibly take a prisoner from the 
custody of state authorities and lynch him, making 
it impossible for the state to afford him the enjoy- 
ment of the proceedings which make up the state’s 
established course of judicial procedure. Also, 





that the authority given to Congress to enforce 
the provisions of the fourteenth amendment in- 
cludes and involves the power to legislate for the 
protection which the amendment creates, and that 
this power may be exercised by Congress either 
under the implied power found in the amendment 
itself, or under it and section 8 of article 1 of the 
constitution, giving Congress general authority to 
enforce all powers vested in it by the Constitution. 


DIVORCE. (Division OF PROPERTY — RIGHT 
oF ACTION FOR PERSONAL INJURIES) 
Court oF Civit APPEALS OF TEXAS. 
In Ligon v. Ligon, 87 Southwestern Reporter, 
838, an effort was made to set aside a judgment 
granting a divorce, and providing further that a 
right of action which the defendant below had 
against a certain railroad company for personal 
injuries sustained while in the service of the rail- 
road company, was community property, and 
setting apart an undivided half interest in this 
cause of action to the wife in her own right. Pro- 
vision was also made for the payment of a certain 
sum for the support of a child. The injury above 
referred to was received by the defendant below 
after he and his wife had agreed to a separation, 
and after the suit for the divorce in question 
had been instituted. The court disposes of the 
question as to whether this right of action is 
community property by the simple statement 
that there was no error below. No cases are 
cited. 


EMINENT DOMAIN. (ReEmMovAL oF PROCEED- 
ING TO FEDERAL CourRT) 

U. S. SupREME Court. 

The United States Supreme Court holds that a 
proceeding for the taking of land by eminent 
domain, authorized by the statutes of a state to 
be begun in courts of that state, is, where the 
requisite diversity of citizenship exists, a suit 
involving a controversy between citizens of 
different states, of which a federal circuit court 
has original jurisdiction, and which is, therefore, 
removable to that court when commenced in the 
state court. A number of authorities, among 
them Osborn v.Bank of the United States, 9 Wheat. 
738; Kohl v. United States, 91 U. S. 367; Missis- 
sippi & R. River Boom Co. v. Patterson, 98 U. S. 
403; Searl v.‘School District No. 2, 124 U. S. 197, 
8 Sup. Ct. Rep. 460, and Mineral Range R. Co. v. 
Detroit & L. S. Copper Co., 25 Fed. 520, are cited 
in support of an argument, which, in its last 
analysis, seems to be that although the power of 
eminent domain resides in the state, nevertheless, 
when it is delegated to a corporation or individual, 
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an exercise of the delegated power is, in effect, a 
civil suit, subject to all its incidents, and conse- 
quently removable if the proceeding is by a 
citizen of one state against a citizen of another. 
Mr. Justice Holmes, in a dissenting opinion, in 
which the Chief Justice and Justices Brewer and 
Peckham concur, takes the view that as eminent 
domain is a prerogative of the state, which may 
be exercised in any way that the state sees fit, 
either by act of the legislature, or by the machin- 
ery of the courts, the United States has no right 
to intervene and substitute other machinery be- 
cause the state has chosen to use its law courts 
rather than a legislative committee and thus to 
give to the exercise of its sovereign power the 
external form of a suit at law. 


GAMING. (CONVEYANCES FOR GAMBLING CON- 
SIDERATION) 
ILLino1is SUPREME Court. 
A firm engaged in gambling transactions in the 
state of Missouri had an office in charge of an 
agent in the District of Columbia. The firm 
transacted business to some extent in Illinois. 
Customers depositing money with the Missouri 
firm were gvaranteed a certain weekly income 
thereon. A citizen of Illinois for the purpose of 
making such a deposit, endorsed to the agent in 
the District of Columbia a certificate of deposit, 
issued by an Illinois Bank and later on failure of 
the firm stopped payment. On these facts it is 
held, in Thomas v. First National Bank of Belle- 
ville, 72 Northeastern 801, that the transfer of the 
certificate was void as a gambling transaction 
within Hurd’s Rev. St. of Illinois, 1903, c. 38, § 
131, declaring that all conveyances made, where 
any part of the consideration shall be for money 
won by gambling, shall be void; but a more novel 
and interesting portion of the decision is that 
necessitated by the contention of the transferee 
that as the assignment was made in the District 
of Columbia, and as the principal office of the 
firm was located in Missouri and no law of either 
Missouri or the District of Columbia was offered 
in evidence condemning the transactions in those 
jurisdictions, the transfer should have been sus- 
tained. It is held, however, that as the firm 
carried on its gambling business to some extent 
in Illinois, and this suit is brought there, the 
enforcement of the laws of that state necessitated 
a holding that the contract was invalid. 


GAMING. (GamsBiinc Device — PoKER TABLE 
— Cuips — Carns) 

SUPREME CourT oF MIssouRI. 

A poker table, cards, and chips, ‘“‘adapted’’ for 

playing the great American game, do not consti- 





tute a gambling table or gambling device within 
the meaning of Mo. Rev. St. 1899, § 2194, making 
it a felony for any one to set up, or keep any 
kind of gambling table or gambling device 
‘‘adapted, devised or designed”’ for the purpose 
of playing any game of chance for money or 
property, etc. (State v. Etchman, 83 South- 
western Reporter, 978.) The court relies upon 
the earlier case of State v. Gilmore, 11 S. W. 620. 
The court, conceding for the moment that the 
earlier case is not applicable, holds that the in- 
dictment, which read ‘‘adapted” to the purpose 
of playing a game of chance, does not follow the 
terms of the statute, in which the words “adapted, 
devised and designed’’ are used. The court 
points out that, in order to be a violation of the 
law, the paraphernalia must have been “devised 
and designed”’ to be used as a gaming table in 
addition to being ’‘adapted”’ to that purpose. 


GAMING. (GamsBiinc Device — Crap TABLE) 
SUPREME CouRT OF MissourI. 
The same court in a decision handed down a 
few months later holds that a crap table is within 
the statute discussed in the preceding note. State 
v. Locket, 87 Southwestern Reporter, 470. In 
this case, the court overruled the contention of 
counsel that the game of crap could be played 
without the intervention of a table, and as it 
was not one of the games enumerated in that 
section, the prosecution could not lie. The case, 
as the court says, is decided upon broad lines, 
and the case of State v. Rosenblatt, 83 S. W. 975, 
is cited to the effect that the statute was broad 
enough to, and does include the setting up or 
keeping of any kind of gaming table or gaming 
device for the purpose of playing any game of 
chance for money or property. Texas and Arkan- 
sas cases are also cited. While this holding is 
manifestly proper, it is a notable coincidence that 
the gentleman’s game of poker is permitted by a 
slavish adherence to precedent and a technical 
construction of the statute, while the black man’s 
game of crap is prohibited by a construction 
upon “broad lines.” 


HOMICIDE. (Corpus Deticti — CIRCUMSTAN- 
TIAL EVIDENCE) 

OREGON SuPREME Court. 

The case of State v. Williams, 80 Pacific Re- 
porter, 655, is a notable departure from the gener- 
ally accepted common law rule as to the evidence 
necessary to establish the corpus delictt in a 
prosecution for homicide. From the earliest days 
of the common law, to the present time, it has been 
held that there could be no conviction for murder 
or manslaughter without direct proof of the 
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killing, unless the body of the supposed victim 
had been found. Illustrations of this rule carried 
to its last extreme, may be found in Hindmarsh’s 
Case, 2 Leach, C. C. 571; Regina v. Hopkins, 8 
C. & P. 591 and in the leading American case of 
Ruloff v. People, 18 N. Y. 179. 

The case at Bar can scarcely be regarded as a 
direct holding that the corpus delicti may be 
established by circumstantial evidence, inasmuch 
as there was some direct evidence, although it 
was so meager that its probative force was scarcely 
greater than that of cogent circumstances. The 
court, however, goes to the extent of saying that 
the death of the person alleged to have been 
killed must be established by direct testimony or 
presumtive evidence of the most irresistible kind. 

Defendant was indicted for the murder of two 
women, the crime appearing to have been com- 
mitted, if at all, in the early part of February, 
1900. Neither of the women were seen after that 
time and an investigation of defendant’s premises 
about four years later resulted in the discovery 
of an excavation in which were buried a lot of 
gunny sacks which had been soaked with some 
liquid which experts testified was human blood, 
and two tufts of hair which persons, acquainted 
with the missing women, testified belonged to 
them. There was considerable circumstantial 
evidence pointing to defendant as the perpetrator 
of the crime, if one was committed, and it was 
held that the evidence referred to was sufficient 
proof of the corpus delicti to justify a conviction. 


INSURANCE. (FAILURE TO SuBMIT TO Ex- 
AMINATION AFTER Loss — FLIGHT TO AVOID 
ARREST) 

SoutH CAROLINA SUPREME CouRT. 
In Pearlstine v. Westchester Fire Ins. Co., 49 

Southeastern Reporter, 4, a rather peculiar reason 
is advanced for failure of insured to submit him- 
self to examination as to his loss, at the demand 
of the insurer, according to the terms of the 
policy. The policy contained an agreement by 
insured to submit to examination under oath by 
any person named by the company and subscribe 
to the same. At the time of, or immediately after 
the loss, insured, having killed a man, was a fugi- 
tive from justice, and consequently failed to sub- 
mit himself for examination. In deciding that 
this was an insufficient excuse, the court admits, 
that, if circumstances arose without fault of 
insured, which made it practically impossible for 
him to appear for examination, his failure would 
be excused, but holds that his unlawful flight from 
legal process cannot be rewarded by allowing 
him to recover the benefit of a contract without 
performance of its obligations. 





INTERSTATE COMMERCE. (UNLAwFuL RE- 
STRAINTS AND MONOPOLIES — COMBINATION 
or Meat DEALERS) 

U.S. SupREME Court. 

Act July 2, 1890 (U. S. Comp. St. 1901, p. 3200), 
protecting trade and commerce against unlawful 
restraints and monopolies, is violated by a com- 
bination of a dominant proportion of dealers in 
fresh meat throughout the United States not to 
bid against each other in the live stock markets 
of different states, to bid up prices for a few days 
in order to induce shipments to the stock yards, 
to fix selling prices, and to that end to restrict 
shipments of meat when necessary, to establish 

a uniform rule of credit to dealers, and to keep a 

black list, to make uniform and improper charges 

for cartage, and to secure less than lawful freight 
rates to the exclusion of competitors. Swift & 

Co. v. United States, 25 Supreme Court Reporter, 

276. The contention of chief importance seems 

to be that it is not sufficiently shown that the 

acts set forth constitute commerce among the 
states, but this is met by the statement that 
commerce among the states is not a techincal 
legal conception, but a practical one, drawn from 
the course of business, and that when cattle are 
sent for sale from a place in one state, with the 
expectation that they will end their transit after 
purchase in another, and when, in effect, they do 
so, with only the interruption necessary to find 

a purchaser at the stock yards, and when this is 

a typical, constantly recurring course, the current 

thus existing is a current of commerce among the 

states, and the purchase of the cattle is a part 
and incident of such commerce. 


MARRIAGE. (ANNULMENT — RULEs or CHURCH) 
New JERSEY Court oF CHANCERY. 
Misrepresentations inducing marriage as a 
cause for annulment of a marriage contract are 
briefly considered in Boehs v. Hanger, 59 Atlantic 
Reporter, 904. Complainant sought a decree 
annulling the marriage between herself and her 
husband, alleging in substance, that she was a 
member of a church, one of the tenets of which 
was, that a marriage cannot be dissolved except 
by the death of one of the contracting parties, 
and that a marriage with a divorced person, the 
other party to the divorce being yet living, is 
invalid and cohabitation therein a sin. It was 
further alleged that defendant represented that 
he had never been married, when in fact he had 
been divorced, and his divorced wife was still 
living. Citing the rule laid down in Carris v. 
Carris, 24 N. J. Eq. 516 and Crane v. Crane, 62 
N. J. Eq. 21, 49 Atl. 724, that the marriage 
relation will be annulled for fraud only, when the 
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fraud operates upon the very essentials of the 
marriage, the court decides that in this instance, 
the false statement did not in any respect touch 
or affect any essential of the marriage, and that 
although complainant may have been misled, the 
marriage being valid by the law of the land, 
would not be annulled merely because claimed to 
be invalid by the law of a church. 


MARRIAGE. (ANNULMENT — WIFE’sS’ RIGHT 
To Suit MongEy) 
N. Y. Sup. Cr., App. Div. 3p. DEPT. 
A case almost, if not entirely, without direct 
precedent, and serving to illustrate the rights of a 
wife in actions for annulment of marriage, is that 
of Gore v. Gore, 92 New York Supplement 634. 
In an action by a wife for annulment of a marriage 
contract, on the ground of impotence, an order 
was granted, directing defendant to pay counsel 
fees to the plaintiff, and in discussing the propriety 
of this order, the court very clearly differentiates 
between the rights of the wife in the case at Bar, 
where, of course, the marriage was valid until 
judicially determined to be otherwise, and the 
right of the wife to alimony where the suit for 
annulment is based upon some ground rendering 
the marriage utterly void ab initio. The cases of 
Bloodgood v. Bloodgood, 59 How. Prac. 42, and 
Meo v. Meo, 2 N. Y. Supp. 565, are referred to, 
and it is suggested that the holdings therein, that 
in similar cases the wife was not entitled to alimony 
pendente lite, are based upon a dictum in Griffin 
v. Griffin, 47 N. Y. 134, wherein it is said that 
where the wife denies the existence of the marriage, 
she cannot consistently claim that the defendant 
is under any obligation to provide her with means 
to carry on her suit against him. The Griffin case, 
however, it is pointed out, is distinguishable from 
the case at Bar by the fact that in the former 
case, the action was for annulment on the ground 
that the defendant (in that case the wife) had a 
husband living at the time of the marriage to 
plaintiff. This, of course, would render the 
second marriage of no effect whatever, and the 
wife would have no standing to claim alimony or 
suit money. In the case at Bar, however, the 
marriage was valid until the wife saw fit to ex- 
ercise her right to have it annulled, and hence 
she was properly entitled to the expenses of her 
suit. 


MASTER AND SERVANT. (LAsBor Unions — 
ENJOINING DISCHARGE OF SERVANT) 

N. Y. Sup. Ct., App. Div., 2p. DEPT. 

A case reaffirming the doctrine of liberty of 

contract on facts somewhat different from those 





involved in former cases, decided on practically 
the same principle, is that of Mills v. United States 
Printing Company of Ohio, 91 New York Supple- 
ment, 185. A strike by the employees of the de- 
fendant printing company had been terminated 
by an agreement providing that the printing 
company should not in the future employ any 
workmen who were not members of a union, and 
should discharge such as were in its employ if 
they refused to join the union. Plaintiff, who 
was an employee, did so refuse, and brought suit 
to enjoin the printing company from discharging 
him pursuant to its contract. Injunctive relief 
was denied. It is argued, in effect, that as neither 
party to the contract was seeking to avoid it, and 
as the employer had the right to employ whom 
it chose, and the employees the right to work for 
whom they chose, one not a party to the contract 
by which the conditions of labor were regulated 
could not be heard to question the validity of 
that contract merely on the ground that under 
it he could not be retained as an employee. As- 
suming that the agreement has been performed, 
it is said that plaintiff has suffered no injury 
directly traceable to the contract, inasmuch as the 
employer was free to discharge him in any event, 
without any reason or for any reasons, which 
seem to the employer sufficient, no matter how 
shortsighted or arbitrary. National Protective 
Ass’n v. Cumming, 65 N. Y. Supp. 946, and 
Mayer v. Journeymen Stone Cutters’ Ass’n, 20 
Atl. 292, are cited in support of the holding, and 
Reid v. Vanderheyden, 5 Cow. 728; Grant vw. 
Duane, 9 Johns. 591; Baxter v. Baxter, 43 N. J. 
Eq. 82, 1o Atl. 814, and Cranford v. Tyrell, 128 
N. Y. 341, 28 N. E. 514, are referred to with 
approval as throwing light upon the questions 
discussed. 


MASTER AND SERVANT.  (RESPONDEAT Su- 
PERIOR) 

KENTUCKY CourT OF APPEALS. 

The principle that a master is not liable for the 
wrongful acts of his servant unless acting within 
the scope of his authority, is again well illustrated 
in Mace v. Ashland Coal & Iron Company, 82 
Southwestern Reporter, 612. There it was alleged 
that defendant’s servant gave a warning of danger 
which caused plaintiff to jump from an incline 
on which he was standing to the deck of a barge, 
thereby receiving injuries. There was in fact no 
danger, and the warning was given either mis- 
chievously or maliciously with a design to alarm 
and terrify plaintiff. It was, however, not alleged 
that the warning was in any way connected with 
the servant’s duty, or that he represented de- 
fendant in any manner therein, and the court, 
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holds that no cause of action is stated against 
defendant. Smith v. L. & N. R. Co., 95 Ky. 11, 
23 S. W. 652; Lexington Ry. Co. v. Cozine, 64 S. 
W. 848, and William’s Adm’r v. Southern Ry. Co. 
in Kentucky, 73 S. W. 779, are cited as illustra- 
tions of malicious actions of a servant for which 
the master is liable, and are distinguished from 
the case at Bar in the fact that in each of the 
cases cited, the servant was engaged in some 
manner in performing his regular duties or further- 
ing the interests of the master. 


NEGLIGENCE. (ATTEMPT TO SAVE LIFE) 
TENNESSEE SUPREME CourT. 

A reaffirmation of the doctrine that the law 
will not impute negligence to one who imperils 
his safety in an attempt to rescue another from a 
position of danger, is contained in the case of 
Ridley v. Mobile & O. R. Co., 86 Southwestern 
Reporter, 606. A railroad employee saw a boy, 
unconscious of his danger, standing on defendant’s 
track in front of a rapidly approaching train, and 
in an attempt to rescue him, was killed. Under 
these circumstances, it is held that deceased was 
not guilty of contributory negligence, and the 
principle is laid down in general terms that one 
is justified in attempting to save human life, 
when it is imperiled by great danger, and in a 
sudden emergency, and in such cases the rescuer 
need not stop and hesitate and weigh probabil- 
ities until it is too late to make the rescue, but 
that it is sufficient if he acts with such care as a 
reasonably prudent person would use in such an 
emergency and under similar circumstances. In 
support of the proposition, the following cases 
are cited: Pennsylvania v. Roney, 89 Ind. 453; 
Linehan v. Sampson, 126 Mass. 506; Eckert v. R. 
Co., 43 N. Y. 503; Gibney v. State, 137 N. Y. 6, 
33 N. E. 142, and Spooner v. R. R., 115 N. Y. 34, 
21 N. E. 696. 


PATENTS. (LICENSE RESTRICTING USE — Con- 
TRIBUTORY INFRINGEMENT) 

U. S. Crr. Cr., E. D. Wisconsin. 

The principle originally laid down in Victor 
Talking Machine Company v. The Fair, 123 Fed- 
eral Reporter, 424, is reasserted in Brodrick 
Copygraph Company of New Jersey v. Mayhew, 
131 Federal Reporter, 92, in which it is held that 
it is within the right of the owner of a patent for 
a machine to sell the machines under a license, 
containing a condition that they shall be used 
only in connection with patented materials, also 
made by such owner, and that one who makes and 
sells to users other materials specially designed 
and intended to be used in such machines, and 





which are so used, is liable as a contributory 
infringer. 


PHYSICIANS AND SURGEONS.  (CurIsTIAN 
ScIENCB HEALER— LIABILITY FOR NEGLI- 
GENCE — STANDARD OF CARE) 

New HAMPSHIRE SUPREME Court. 
An interesting discussion of the legal obligations 

of one professing to cure disease by means of 
Christian Science, and of the standard by which 
his treatment is to be judged, is contained in Spead 
v. Tomlinson, 59 Atlantic Reporter, 376. A 
number of interesting questions are raised by 
assignments of error, only a brief summary of 
the decision being possible here. It is held in 
effect that the standard of care by which a Chris- 
tian Science healer is to be judged, is the care, 
skill, and knowledge of the ordinary Christian 
Scientist, who undertakes to treat diseases ac- 
cording to the method practiced by such healers, 
and that he is not to be judged by the standards 
applicable to the ordinary physicians. The facts 
showed that the plaintiff, who was afflicted with 
appendicitis, applied to defendant, a Christian 
Science healer, for treatment, and was told to 
keep about the room, to eat anything she wanted, 
and not to lie down. The directions are held not 
to be proof of any negligence on the part of the 
healer, in the absence of any showing that the 
principles of Christian Science practice require 
any other course of treatment. Plaintiff is also 
denied a recovery on the ground of deceit and 
misrepresentation. The defendant declared him- 
self able to effect a cure by the use of his methods, 
and it is held as the statement was made with 
respect to a matter as to which the defendant 
could have no personal knowledge, it could not 
be made the foundation of an action for deceit, 
unless it was made with knowledge of its falsity, 
of which there was no evidence. The contention 
that defendant was liable because his course of 
conduct was unlawful is met by the statement 
that if it was unlawful for defendant to administer 
such treatment, it was equally unlawful for plain- 
tiff to knowingly employ him to give such treat- 
ment or consent to be so treated, and that conse- 
quently her own illegal act contributed to whatever 
injury she received. 


POLICE OFFICERS. (DisoRDERLY HousE — 
UNLAWFUL INTERFERENCE WITH BUSINESS) 

N. Y. Sup. Ct., SpeciAL TERM. 

In Delaney v. Flood, 91 N. Y. Supp. 672, the 
plaintiff is denied an injunction to restrain a 
police captain from posting officers in front of a 
hotel where liquors were sold, and which the 
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officer claimed was a disorderly house, but it was 
held that plaintiff was entitled to restrain defen- 
dant from interfering with customers by stating 
to them that the house was disorderly and was 
liable to be raided at any moment and the occu- 
pants arrested. The question as to where the 
officer should post his men for the purpose of 
preventing or detecting crime was held to be a 
detail of police administration, with which the 
court would not interfere. This, however, it is 
said, must be done in a lawful manner. The 
officer may observe, may arrest, and may arraign, 
but if he arrests, the court must pass upon the 
facts; the court must do the suppressing. The 
officer has no power to decide that a place is to 
be suppressed as disorderly and to act on that 
theory out of court, hence his action in interfering 
with plaintiff’s customers by statements as to the 
character of plaintiff’s place and threats of possible 
arrest was without warrant of law. If such con- 
duct were approved, says the court, any legitimate 
business might be ruined. 

RAILROADS. (Automatic CoupLers — DUE 

CARE) 

U.S. Dist. Court, SOUTHERN Dist. oF ILL. 

A decision which, while it might well be thought 
unnecessary, is, nevertheless, so far as we know, 
the first of its kind, is that in United States v. 
Southern Ry. Co., 135 Federal Reporter, 122. The 
question relates to the scope and effect of Act 
Congress, March 2, 1893 (U.S. Comp. St. rgor, p. 
3174). Section 2 of that Act provides that it shall 
be unlawful for any interstate carrier to haul or 
permit to be hauled or used on its line any car 
used in moving interstate traffic not equipped 
with couplers coupling automatically by impact 
and which can be uncoupled without the necessity 
of men going between the engine and the cars. 
In an action for the penalty provided for violation 
of this act, defendant introduced evidence tending 
to show care and diligence in the employment of 
inspectors and repairers, and asked the court to 
hold the propositions of law based upon this theory 
of defense. It is argued by the court, in passing 
upon this question, that to construe the statute 
in such a manner that the exercise of diligence 
by a railroad company would excuse it for a 
violation of law, would in effect nullify the statute. 
The fact that the position of the defendant is 





untenable is made reasonably apparent by the 
mere statement of the case by the court, where 
it says: ‘‘The defendant asks the court to hold, 
in effect, that they cannot haul the car in a 
defective condition, provided they have failed to 
use diligence, to discover its defective condition, 
but that if they have used due diligence, they 
may haul the car in its defective condition.’”’ In 
such cases it is submitted that it would be im- 
possible for the officers of a government to deter- 
mine in advance whether a statute had been 
violated or not, and that before a prosecution 
could be properly instituted they would have to 
go to the company, ascertain what care it had 
used, and determine, as a matter of fact and law, 
whether the acts of the defendant constituted 
due diligence, and from that determine whether 
a prosecution might be safely instituted. The 
case is considered in its analogy to other cases 
involving statutory penalties for the handling of 
adulterated goods, the selling of liquor without 
a license, the selling of oleomargarin, etc., and 
the cases of State v. Newton, 50 N. J. Law, 549, 
18 Atlantic 77; Commonwealth v. Gray, 150 Mass. 
327, 23 Northeastern, 47; Reg. v. Woodrow, 15 M. 
& W. 404; Altschul v. State, 8 Ohio Cir. Ct. Rep. 
214; People v. Roby, 52 Mich, 577, 18 North- 
western, 365, and People v. Snowberger, 71 North- 
western, 497 are cited, and the holding therein, 
that in such prosecution the question of intent 
is of no importance, is approved. 


TREASURE TROVE. (T1TLE — OWNER OF 
REALTY) ‘ 
N. Y. Sup. Cr., 3p App. Div. 
In Burdick et al. v. Chesebrough, 88 N.Y. S. 

13, the dust to some extent is shaken off from the 
venerable doctrine of treasure trove, and it is 
held that personal property deposited beneath 
the surface of the soil and so left until the place 
of deposit is forgotten and neither the owner nor 
his personal representatives can be found, becomes 
as a part of the soil, the property of the owner 
of the realty and passes by gift, sale, or descent - 
as a part of the realty, and if discovered and re- 
moved from the soil becomes the personal prop- 
erty of the owner of the realty as against every 
one but the true owner, and is not the property of 
the finder. 
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